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October Meeting of the Board 
of Bar Commissioners 


At the regular meeting of the 
Board of Bar Commissioners held in 
Louisville on October 23rd, a reso- 
lution was adopted fixing the fees 
of reporters in disbarment proceed- 
ings to be paid by the Association 
at not exceeding $10.00 per day for 
the taking, fort¥ cents per page for 
transcribing, and ten cents per page 
for copies of the transcription, plus 
the necessary traveling expense of 
the reporter if he be required to 
travel outside the county of his 
residence. 


The fees to be paid attorneys 
representing the Association in such 
matters were fixed at $25.00 per day 
for services rendered outside the 
county of the attorney’s residence, 
and $15.00 per day for such service 
when rendered within the county 
of the attorney’s residence. 


Hon. John B. Rodes, of Bowling 
Green, was nominated by the 


President to fill the vacancy on the 
Board of Commissioners from the 
Second District caused by the resig- 
nation of Hon. Max B. Harlin, Jr., 
who is now with the F.B.I. The 
nomination was unanimously con- 
firmed. Mr. Rodes has served as 
a Corimissioner heretofore and as 
the Association President. 


The Treasurer made his report on 
the financial condition of the As- 
sociation, which is as follows: 

OCTOBER 17, 1942 


Balance April 1, 1942........ $ 8,007.52 
Receipts to October 17, 


Se cree 6,371.05 
$14,378.57 
EXPENDITURES 
Regional Meetings ............ $ 239.19 
Commissioners’ Expenses.. 745.40 
National Defense Com- 
mittee a 97.73 
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aren 1,400.00 

Printing, Stationery and 
IID ceteiicharinntiahpigiiecbactieins 267.94 
Secretary’s Expenses.......... 123.53 
Treasurer’s Expenses........ 35.00 
Junior Bar Committee........ 77.21 
eS 985.96 
Disbarment Proceedings.... 339.00 
, eee eae 215.12 

Journal First Constitu- 
tional Convention............ 301.92 
Annual Meeting ................-- 1,084.35 
—ssC REE 3.00 
ee 82.00 
Checks Returned .......:........ 42.00 
$ 6,039.35 


Balance, October 17, 1942..$14,378.57 
Expenditures to October 


ie FET rk 6,039.35 
$ 8,339.22 

Defense Bond M-359508G..__ 1,000.00 
Defense Bond M-359509G.. 1,000.00 
Defense Bond D#123985G.. 500.00 


Cash in Bank and Bonds, 
October 17, 1942.............. $10,800.22 


Report of committees was as fol- 
lows: 


District Bar Committee: The 
President read a letter from Chair- 
man L. B. Alexander, and the Presi- 
dent expressed satisfaction with the 
1942 District Meetings, but sug- 
gested more meetings in order to 
reach a greater number of lawyers 
and further suggested a revision of 
the present method of holding dis- 
trict meetings in Appellate Dis- 
tricts. It was recommended that 
the meetings could be improved by 
dividing the present Appellate Dis- 
tricts into smaller units in order 
that more lawyers could attend with 
a minimum of travel. 


Committee on Judicial Selection 
and Tenure: This committee re- 
ported through its chairman, Mr. 










Wm. L. Wallace, who stated to the 
Commissioners that he desired to 
collate the opinions of members of 
this committee, following which he 
would report to the President. The 
report of this committee was made 
a special order of business for the 
January meeting. 


Committee on Legal Education: 
This committee reported through a 
letter from Chairman Gess that 
there was nothing of importance to 
report at this time, but that a spring 
meeting with the Board of Bar Ex- 
aminers and the Deans and teach- 
ers of the law colleges was antici- 
pated in the early spring. 


The committee appointed by the 
President to edit the Attorney Gen- 
eral’s brief in Commonwealth, ex 
rel., vs. Johnson, et al., had no re- 
port ready. 


The Bar Journal Committee made 
a lengthy written report in which 
they reported that the size and 
format of the Journa! should remain 
the same for the present, with the 
exception of the June issue which 
should be made larger in order to 
carry a report of the State Conven- 
tion. They reported that the Chair- 
man of the Committee and the Edi- 
tor could in their judgment increase 
the number of pages in any particu- 
lar issue when in their judgment 
the circumstances justified such in- 
crease. The committee further re- 
ported that it had determined it best 
not to publish book reviews of new 
books of interest to the profession. 
The committee’ recommended an 
appropriation of $2,200.00 for the 
Journal for the year ending with 
the March, 1943, issue. 


This report was adopted by the 
Commissioners and the appropria- 
tion made. 


The President reviewed certain 
changes in existing laws which in 
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the opinion of some of the members 
were desirable and which had been 
brought to his attention, and on 
motion of Mr. Hatchett, duly 
seconded and unanimously carried, 
the President was authorized to ap- 
point a Committee on Legal Re- 
form to which committee suggested 
changes in existing laws would be 
referred for study and for a report 
to the full Board of Commissioners. 


The Ways and Means Committee, 
with Mr. Charles Adams as chair- 
man, as presently constituted was 
continued by the President, and 
after discussion the matter of ob- 
taining a room in the Capitol build- 
ing for the convenience of members 
of the Association was referred to 


that committee. The President, with’ 


the approval of the chairman of the 
committee, was authorized to ex- 


pend an amount not to exceed 
$500.00 to equip and furnish such a 
room in the event one could be ob- 
tained, and, in their discretion, to 
hire a secretary. 


Mr. Marion W. Moore informed 
the Commissioners that he had ob- 
tained a commission in the United 
States Marines and expected to be 
called to active duty within a month. 
He therefore tendered his resigna- 
tion, which was accepted, and it was 
ordered that it be noted of record 
that the Commission expressed re- 
gret at the resignation of Mr. Moore 
and appreciation for the services 
which he had rendered as a Com- 
missioner. The President indicated 
that he would not fill the vacancy 
created by Mr. Moore’s resignation 
until the next election of the Com- 
missioners. 





District-Bar Meetings 


The District Bar Meetings which 
were held after the Journal was 
published on September 15th, and 
were therefore unreported in the 
September issue, were the meetings 
at Covington, Lexington, and Louis- 
ville. 

The Covington meeting was held 
on September 16th at the Ft. 
Mitchell Country Club. There were 
fifty-two lawyers in attendance. 
The afternoon session was presided 
over by Hon. Houston L. Wood, 
of Maysville, who is the chairman 
of the district. The welcoming ad- 
dress was delivered by Judge Rod- 
ney G. Bryson. The “1942 amend- 
ments to the Code” was discussed 
by Hon. Lorimer W. Scott of the 
Campbell County Bar. Representa- 
tive James E. Quill, of the Sixty- 
third District, discussed “Laws of 
General Interest in 1942 Legis- 


lature.” The practical application 
of the new probate amendment was 
discussed by Judge Odis W. Bertels- 
man, of Campbell County Court, and 
Judge John H. Kleet, acting judge 
of the Kenton County Court. 

A dinner was served at 6:30 p. m. 
at which Hon. James B. Milliken, 
member of the Board of Bar Com- 
missioners, presided. President 
Henry E. McElwain, Jr., of the 
State Association, addressed the 
meeting using as his subject, “The 
Association Looks Ahead.” Hon. 
Hairy B. Mackoy, a past President 
of the Association, spoke on “Im- 
proving the Administration of Jus- 
tice.” Hon. William H. Rees, of 
the Court of Appeals, made a “Re- 
sponse—From the Court’s View- 
point.” 

The lawyers in attendance ex- 
pressed themselves as satisfied and 
much benefited by the meeting. 
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The Lexington meeting was held 
according to schedule on September 
17th at the Lexington Country Club. 


The afternoon session was opened 
at 3 o’clock with Hon. Joe G. Davis, 
of Danville, presiding. The speak- 
ers at the afternoon session were 
Hon. Rodman W. Keenon, of Lex- 
ington, who enumerated the more 
important acts of the 1942 legis- 
lature. Hon. Harry B. Mackoy, of 
Covington, who stressed the need 
of a comprehensive administration 
of state courts through regulation 
formulated by members of the ap- 
pellate court in co-operation with 
a special bar association committee. 
Hon. Sam Milner and Hon. William 
T. Baldwin, of Paris, led a round- 
table discussion on the New Probate 
Code. 


Judge H. Church Ford presided 
at the dinner meeting at which 
President McElwain, of the Asso- 
ciation, addressed the meeting. Mr. 
McElwain declared that “preserva- 
tion of the integrity and independ- 
ence of the judicial branch is needed 
to prevent our government’s de- 
generation into the type of autocracy 
now prevalent throughout Europe.” 


Judge James W. Cammack, of the 
Court of Appeals, in his address to 
the meeting reminded the lawyers 
present that “getting a $25.00 fee 
for filing a superfluous suit is not 
improving the administration of 
justice.” 


Seventy lawyers attended this 
meeting and all were well pleased 
with the program. 


The Louisville meeting scheduled 
to be held on September 18th was 
advanced and held September 14th. 
The committee substituted for their 
program an address by Justice 
Murphy, of the U. S. Supreme 
Court. The meeting was held at the 
Kentucky Hotel, where the dinner 
was served. Justice Murphy’s ad- 


dress was primarily devoted to na- 
tional unity in the war. 

The attendance was 
five hundred. 


well over 


ELECTION OF BAR 
COMMISSIONERS 


In April, 1943, the terms of office 
of Judge Allen, Mr. Burke, Mr. 
Hatchett, Mr. Gess, Mr. Gordon, 
Mr. Kirk, and Mr. Milliken as Com- 
missioners of the Kentucky State 
Bar Association will expire. The 
vacancies created by the resignation 
of Commissioners Marion W. Moore 
and Max B. Harlin, Jr., must also 
be filled by election. 


Under the Rules and By-Laws of 
this Association nominating peti- 


tions for the office of Commissioner 
are required to be filed with the 
Secretary of the Association during 


the month of January, and during 
the month of February, 1943, an 
election is held and those Commis- 
sioners who are elected will serve 
for a period of two years commenc- 
ing in April, 1943, except, however, 
the term of the Commissioners 
elected to fill vacancies will expire 
in April, 1944. 

Rule 4 of the Rules and By-Laws 
of the Association provides that any 
lawyer may be nominated to the 
office of Bar Commissioner by the 
written petition of twenty members 
of the State Bar in good standing. 
Any number of candidates may be 
nominated on a single petition and 
any number of petitions may be 
filed, but all candidates named on a 
petition and all persons signing the 
petition must be residents of the 
same appellate district. In order 
for a candidate’s name to go on the 
ballot in the 1943 election the peti- 
tion nominating him must be filed 
with the Secretary of the State Bar 
Association during the month of 
January, 1943. 
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T. L. HATCHETT 
Of Glasgow 





B. HARLIN, JR. 
Mi Bowling Green 





MARION W. MOORE 
Of Covington 


Members of the State Board of Bar Commissioners now serving the 
United States Government. Mr. Hatchett and Mr. Moore are in the army 


and Mr. Harlin is with the F. B. I. 





On February 1, 1943, the Can- 
vassing Board of the Association is 
required to meet at the office of the 
Secretary in Frankfort and canvass 
the nominating petitions that have 
been filed and to certify to the 
Secretary the names of all persons 
who have been properly nominated. 
The Secretary is required to print 
a sufficient number of ballots con- 
taining the names of all persons 
nominated in the Appellate Districts 
as certified by the Canvassing 
Board, and one of these ballots is 
mailed by the Secretary to each 
member of the State Bar in good 
standing as shown by the records 
of the Registrar. These ballots sub- 
mit to the members of the State Bar 
of the respective Appellate Districts 
the names of the candidates nomi- 
nated in their District and such 
names appear on the ballot in alpha- 
betical order. 

The Secretary is required to mail 
these ballots to members entitled 


to receive them on or before Febru- 
ary 15, 1943, and all members de- 
siring to vote a ballot are required 
to either deposit it in person, or by 
mail, with the Clerk of the Court of 
Appeals not later than midnight on 
February 28th. The Canvassing 
Board is directed to assemble on 
March Ist and to canvass the ballots 
that have been cast and to certify 
to the Clerk of the Court of Appeals 
the name of the candidate receiving 
the highest number of votes in each 
Appellate District. In those dis- 
tricts- where only one person is 
nominated no ballot is prepared and 
the election of that person is certi- 
fied. A ballot is prepared where 
two or more persons have been 
nominated. Should yow fail to re- 
ceive a ballot where two or more 
persons have been nominated for 
the office of Commissioners in your 
district, upon written request made 
to the Secretary a ballot will be 
provided you. 














The New Statutes 


By ROBERT K. CULLEN 


Reviser 


The 1942 Kentucky Revised Stat- 
utes, published by the Statute Re- 
vision Commission, are now in the 
hands of those persons who placed 
advance subscriptions, and orders 
can now be filled as received. The 
Commission deeply regrets the de- 
lay in securing publication, and 
wishes to express its appreciation 
to the Bench and Bar of Kentucky 
for their patience in awaiting de- 
livery. Completion of the editorial 
work on the index was greatly 
hampered by the fact that several 
members of the staff of the Commis- 
sion were called into military serv- 
ice. There was also some delay in 
securing production due to the fact 
that priorities prevented delivery of 
the special thintex paper until late 
in September. In addition, the ac- 
tivities on the part of the Banks- 
Baldwin Law Publishing Company 
required the diversion of time and 
effort that would otherwise have 
been devoted to speeding comple- 
tion of the edition. Fortunately, we 
were able to obtain delivery not- 
withstanding the injunction suit 
filed by W. E. Baldwin. 

It should be emphasized that this 
edition of the Statutes is the first 
volume of a set of two volumes 
which will constitute the complete 
working statute library. The second 
volume will contain complete his- 
tory, annotations, and Reviser’s 
notes, keyed to the New Statute 
section numbers. Persons who sub- 
scribe for the Statute Volume will 
receive the Annotations Volume 
without additional charge. The 


Annotations Volume will constitute 
a permanent reference volume, in- 
cluding all annotations to the date 
of its publication. Subsequent his- 
tory and annotations will be car- 
ried in the biennial editions of the 
Statute Volume. This plan will en- 
able the Statutes to be kept up to 
date at all times at minimum ex- 
pense, and will segregate the refer- 
ence material from the working text. 
The Annotations Volume will be 
delivered as soon as completed al- 
though we may not be able, on ac- 
count of present conditions, to com- 
plete same as quickly as we hoped 
for. In the meantime, by use of 
the bracketed numbers following the 
new section numbers, the annota- 
tions in previous compilations will 
be as valuable as they ever were. 

The price of the two-volume set 
is $20. This price includes the cost 
of purchasing the type from which 
the 1942 edition was printed, which 
will permit future editions of the 
Statutes to be printed ard sold at 
a much lower price. 

The Revised Statutes constitute a 
complete departure from the sys- 
tems of numbering and classification 
used in former compilations. In 
order that the new plan of number- 
ing and classification may be quickly 
comprehended, a full explanation 
has been set forth in the Preface to 
the Revised Statutes. The Com- 
mission urges every one to read the 
Preface at length. It is only five 
pages long and can be read in a few 
minutes. The Commission also 
urges that each user of the Statutes 
become familiar with the analytical 
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table of chapters beginning on Page 
115, which constitutes an outline of 
the contents of the Statutes. A per- 
son reasonably familiar with this 
table of chapters will find that the 
necessity of relying upon the de- 
tailed index will be substantially re- 
duced. 

Without attempting to prolong 
the controversy which seems to have 
arisen with respect to the publica- 
tion of the Kentucky Statutes, some 
statement should be made with re- 
gard to the cloud of confusion 
caused by the mass of literature that 
has been received by the members 
of the Bar during the past few 
months. Through this cloud the 
following basic facts stand out with 
respect to the edition of the 1942 
Revised Statutes published by the 
Statute Revision Commission: 


1. It is the only publication of the 
Statutes that sets forth the amend- 
ments, repeals, and new enact- 
ments made by the 1942 General 
Assembly. 


2. It is the edition sponsored by the 
State Bar Association and edited 
under the supervision of the Com- 
mission appointed by the Governor 
on the recommendation of the 
State Bar Association. 


3. It is the edition the General As- 
sembly authorized to be published 
and intended to be published. 


4. It forms the basis upon which 
future editions of the Statutes can 
be published at frequent intervals 
at a substantially reduced cost. 


5. It was edited by the same staff 
that prepared the Bill to Revise the 
Statutes and contains all the 
features that were planned by the 
Statute Revision Commission to 
make the statute law more accessi- 
ble. 


The Statute Revision Commission 
has been continued by the General 
Assembly for the purpose of con- 
tinuously working towards the im- 
provement of the form and _ sub- 
stance of the Statute laws. The 
Commission will welcome sugges- 
tions that will help to accomplish 
that purpose. 


a 


There seems to be no end to the 
ingenious defenses that can _ be 
thought up and interposed by our re- 
sourceful colored citizens, for in- 
stance: 

Uncle Washington Jefferson Purdy 
was charged with chicken stealing. 
The Commonwealth could, and did, 
prove that the chickens were taken 
from a small coop in the rear of a 
county grocery store, that Uncle Jeff 
was seen leaving the coop before day- 
light on the day the chickens were 
taken, and that Uncle Jeff’s grocery 
account book with the store was 
found in the coop. 

In the light of this evidence a plea 
of guilty had seemed proper and 
Uncle Jeff had been so advised, but 
had refused to do so. 


In his own defense he testified that 
he had taken the chickens, but that 
he had had to leave early that morn- 
ing and wanted the chickens for his 
breakfast, that he did not want to 
disturb the groceryman at such an 
early hour and had left his grocery 
account book in the coop so the gro- 
ceryman could make the proper 
charge. And believe it or not Uncle 
Jeff got by with his defense. 





Two colored citizens were discuss- 
ing the rationing of coffee. 

“How long is this rationing busi- 
ness gonna last?” 

“For the duraticn.” 

“But I heard they was gonna call 
the duration off.” 
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IF WE LOSE THIS WAR and our Government is destroyed nothing we have is 
of any value. Our money will be worthless. Titles to our land or any other 
property are good only so long as our Government is strong enough to protect 
them, with the fall of the Government these would become valueless. Our 
schools, our churches, our hospitals, and our homes for the aged and infirm 
would be abolished. The right to say what we please when we please would 
be destroyed along with the Government. Everything we have and every right 
we have would be swept away. Therefore, we must not and we will not 
permit ourselves to lose this war nor permit our Government to fall. 

We are seeking to accomplish this with as little interruption of our 
normal way of living as possible. So far only slight inconvenience and annoy- 
ance has been experienced by the average citizen, but we may expect these 
inconveniences and annoyances to multiply and we must be prepared to accept 
them uncomplainingly. 

There are many things we can do and will do before we will lose this 
war, and that we hope will never have to be done. 

We do not advocate the closing of the schools, but we will close them before 
we admit defeat. The little children, fourth grade and under, could contribute 
nothing to the war effort, therefore there would be no need to close the 
primary grades. But all others could be closed and the students could be 
used in the production of food and munitions. 

We do not advocate the suspension of newspapers, but before we admit 
defeat they can be suspended and their personnel used in the war effort. The 
radio is a fair substitute anyway. 

All houses of entertainment could be closed for the duration and the 
energies of their employees directed to more necessitous war work. 

Many of our retail establishments could be closed for the duration of 
the war, with like objectives. 

Most of our court activities could be suspended for the duration. If a 
moratorium can be granted to the service men, what is to prevent it to be 
granted to the munitions workers, and if to them, why not to all citizens? 

To do these things would be hard and the effect upon our national life 
would be chaotic, but it would be better than losing the war and we could 
make adjustments after victory is ours. 





10 KENTUCKY STATE BAR JOURNAL 





In September, along Main Street 
in any Kentucky town, a little boy 
could be seen trudging along, draw- 
ing a toy express wagon loaded with 
metal scrap, on his way to the scrap 
pile in the Court House yard, to add 
his mite to the thousands of tons of 
old iron donated by patriotic Ameri- 
cans for war use. This little boy 
has been told, and he believes, that 
every pound is needed to make 
guns, and tanks, and bombs, to be 
placed in the hands of our boys to 
be used by them to preserve our 
liberties. He has told this to the 
good Americans who have donated 
their scrap and they, too, have be- 
lieved it. All of us believe this to 
be true. 


Monumental cannon, relics of 
previous wars have been removed 
from the court house yards for this 
purpose. Lawn ornaments and 
antique hitching posts have, for the 
same purpose, been donated. 
Ancient iron fences, evidences- of 
vanishing America, have been razed, 
old iron bridges have been dis- 
mantled, all for war purposes. 


All of this is practical patriotism 
to which we all say Amen. 


Suggestions are made as to addi- 
tional sources of scrap metal. The 
Louisville Times of September 22nd 
editorially endorses a suggestion 
that metal road signs be salvaged 
and added to the war metal scrap 
pile, and in the same issue of the 
Louisville Times on the succeeding 
page is a news item from Frankfort 
setting forth that five hundred metal 
road signs will be placed upon Ken- 
tucky Highways urging a thirty- 
five mile per hour speed rate. 

Let’s get together on this war 
effort. It is going to be mighty dis- 
couraging to that little boy, trudg- 
ing along Main Street, when he 
learns that the metal he so labori- 
ously gathered was used to make 


road signs and was not used to make 
the guns, the tanks, the bombs, and 
the ships he thought he was help- 
ing to build. 





UPON INFORMATION AND 
BELIEF 


Who won the race? Was it the 
oarsman, or was it the coxswain? 
Was it the man who pulled the boat 
through the water or the man who 
kept it on an even keel and directed 
it unerringly on its course? 

The answer is obvious. The race 
could have been won only by the 
combined action of both. 

And so with the war. 

Not everyone can be a member of 
our armed services. Some must 
stay at home and make ships and 
bullets. Others must provide food 
and clothing. Still others—and 
this is the all important job for 
lawyers—must make certain that 
our fighting men shall not return to 
an irreparably misshapen homeland. 

In some respects, the men on our 
fighting fronts have the easier job. 
Their action is direct; they can see 
exactly what is being accomplished. 
But equal obligations exist on the 
home front, and these call for great 
courage, perseverance, and strength 
of character. No lawyer should feel 
embarrassed because circumstances 
compel him to carry on while his 
younger, perhaps more fortunate, 
brothers go marching off to war. 

If you become depressed with the 
seeming futility of that which you 
are doing—and who of us at times 
doesn’t—-remember the coxswain. 
While the race can be won only by 
the united and vigorous efforts of 
the oarsmen, if the boat capsizes or 
runs on a bar, the race must be lost. 
—From Dicta. 





Respect is something to be com- 
manded, not demanded. 
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If it is true that men are called 
to the legal profession as they are 
called to the ministry, then we are 
convinced that some people have 
been endowed with an acute sense 
of hearing. 


eee 


The designation “private” as used 
in the army seems to be a misnomer. 
We can think of no one who has 
less privacy than the ordinary 
soldier—who* has about as much 
privacy as a gold fish. 


The American Bar Association 
has announced its 1943 Essay Con- 
test, pursuant to the terms of the 
bequest of the late Judge Erskin 
M. Ross, and supplies the following 
information to contestants. 


Subject to be discussed: “What 
Should Be the Function of the 
States in Our System of Govern- 
ment?” 


Time when essay must be sub- 
mitted: On or before March 16, 1943. 


Amount of prize: Three thousand 
dollars. 


Eligibility: Contest will be open 
to all members of the Association 
in good standing, except previous 
winners, members of the Board of 
Governors, officers and employees 
of the Association. 


No essay will be accepted unless 
prepared for this contest and not 
previously published. Each entry- 
man will be required to assign to 
the Association all right, title, and 
interest in the essay submitted and 
the conyright thereof. 

An essay shall be restricted to six 
thousand words, including quoted 
matter and citations in the text. 
Footnotes or notes following the 
essay will not be included in the 
computation of the number of 


words, but excessive documentation 
in notes may be penalized by the 
judges of the contest. Clearness and 
brevity of expression and the ab- 
sence of iteration or undue prolixity 
will be taken into favorable con- 
sideration. 

Anyone wishing to enter the con- 
test should communicate promptly 
with the Executive Secretary of the 
Association, 1140 N. Dearborn St., 
Chicago, Illinois, who will furnish 
further information and instructions, 


At the recent meeting of the 
Municipal League at Mammoth Cave 
the following story was told by Mayor 
Wilson Wyatt of Louisville. 

It seems that a man died leaving 
quite an estate for his section of the 
county and after the funeral the wife 
had the family lawyer read the will 
to the family. 

The wife was not satisfied with the 
will, owing to the fact that the hus- 
band had made some changes without 
consulting her. The oldest girl did not 
get the land she thought she was en- 
titled to. The youngest girl was not 
satisfied as she did not get some things 
that had been promised to her. The 
oldest son was dissatisfied because he 
did not get the automobile he claimed 
his father had promised him. 

Everyone had been heard from ex- 
cept little Jimmie. He was asked by 
his mother what he thought of the 
will. He replied that, “with all the 
arguments taking place I sometimes 
wish Pap hadn’t died.” 


A company of “Waacs” had been 
newly installed in an army camp. 

The Waac commander addressed 
the camp commander with, “Where 
do the Waacs eat?” 

The colonel replied, “The Waacs 
mess with the soldiers.” 

“T know that,” replied the charm- 
ing lady, “but where do they eat?” 
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The clerk of the Russell Circuit 
Court received the following letter. 
Proper names have been changed to 
avoid possible embarrassment. 


Little Big City, 
November 2lst, 1942. 
Sircuit court clrak 
Jamestow, Kentucky. 
Dear Sir; 

Will you please advise me if MRS. 
George Z. Pompopolis she ever have 
had file law suit against to Mr. 
Pompopolis for divorce or if she al- 
ready have one, your reply will be 
more than appreciation. 

Very truly yours, 
G. Z. PoMPopo.is 
General Delivery 
Little Big City, Indiana. 
P.S. For your conveniens here with 
you will find self addressed and 
stamps for reply. 


The clerk, believing that reverse 
English would be better understood, 
replied as follows: 


, Jamestown, Ky. 
Nov. 26th, 1942. 
Yes, your wife she get a divorce al- 
ready, and also again she marry the 
other man. 
J. B. STEPHENS. 


LL 


A wind storm had blown the roofs 
off a farmer’s home and barns. A 
neighbor farmer looking over the 
wreckage remarked, “My, my, when 
Uncle Sam does anything he does it 
right.” 


LL 


This story is vouched by Hon. 
J. E. Richardson of Glasgow. 

The case had been on trial for a 
week. There were ten lawyers of abil- 
ity engaged in representing the sev- 
eral litigants, three opening state- 
ments had been made and six of the 
attorneys had made arguments to the 


jury. The case had been submitted to 
“twelve good men and true,” who had 
retired. After an hour’s deliberation 
the jury returned into court. One of 
the jury announced that they desired 
to ask the court a question. The 
Judge asked the spokesman to state 
the question and this was it, “We 
want to know who is suing who, and 
for what?” 


The origins of the jury system are 
lost in antiquity. Shakespeare re- 
marked in “Twelfth Night” that 
there were jurymen “before Noah 
was a Sailor.” This may or may not 
be so, but we do know that the sys- 
tem became fully established in Eng- 
land after the Norman conquest and 
that ever since it has been the bulwark 
of human liberty. Lork Coke even 
went so far as to explain the number 
12 usually chosen. So sacred was 
such duty considered that the same 
number were picked as the Lord chose 
for his Apostles. 

In a “Guide to English Juries,” 
printed in 1682, the following passage 
occurs: “In analogy of late the jury 
is reduced to the number of 12, like 
the prophets were 12 to foretell the 
truth, the Apostles 12 to preach the 
truth; the discoverers 12, sent into 
Canaan to seek and report the truth; 
and the stones 12 that the heavenly 
Jerusalem is built on.”—Detroit Free 
Press. 


—— 


A young colored man had testified 
that one of the cars involved in an 
automobile accident was traveling at 


sixty miles per hour. A part of his 
cross examination was this: 

“How could you tell the car was 
traveling at sixty miles per hour?” 

“How could ah tell, it was lak dis, 
when dat car pass me ah thinks to 
myself if yo don’ slow up sumpin 
gonner happen an’ afore I got it 
thunk, kerplunk, it done happen.” 
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Judicial Tenure and Selection 


By BLAKEY HELM 
OF Louisville 


EDITOR’S NOTE: 
County Bar and is now serving with the U. S. 


The report submitted to the 1942 
annual meeting of the Kentucky 
Bar Association by the Committee 
on Judicial Selection and Tenure, 
had a distinctly new feature. Com- 
mittees on this subject, or on Law 
Reform, had for more than thirty 
years been recommending specific 
changes both as to judicial tenure 
and as to judicial selection. But 
these reports have never received 
consideration beyond discussion and 
sometimes approval by the annual 
meetings. 


The recommendations on this sub- 
ject from the 1941 and the 1942 
committees were very similar. 
Hence the latter report added the 
suggestion that consideration of the 
proposals be given at the district 
meetings, and be included in the pro- 
gram for the 1943 annual meeting. 
The recommendations have been 
presented at the district meetings, 
with considerable general discus- 
sion. The district meetings have 
been very well attended, but still there 
are a large number of Kentucky at- 
torneys who have not attended any 
of these meetings. This article has 
been prepared so that the bar as a 


Mr. Helm is a member of the 


Jefferson 


Army. 


whole will be advised as to the 


changes recommended. 


WHAT IS JUDICIAL TENURE? 

Originally, in law, the word, 
“tenure” applied only to the holding 
or possession of land. When 
feudalism became thoroughly estab- 
lished in England, this meant a 
holding under the Sovereign. Like- 
wise in the United States “tenure” 
denotes the manner of holding of 
land. 


The word “tenure” has now in law 
come to mean the period of holding 
of an office or right. But it has not 
lost the significance of its origin, 
to wit, that the holding was sub- 
ject to conditions or authority of a 
superior. When the English people 
procured certain fundamental rights 
in Magna Carta, this included es- 
tablishment of places and times for 
holding court. But no provision 
was made as to periods of service of 
judges, or as to selection. 


The tenure was, therefore, at the 
will of the Crown. The judge was 
not only appointed by the Crown 
but was removable by the Crown. 
Evidently the Government had im- 
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portant questions presented before 
the courts in the period of the thir- 
teenth to seventeenth centuries, just 
as the Government has in this 
country in late years. Macaulay 
says in his History of England 
(Vol. II, p. 4553, as to the situation 
prior to the bloodless revolution of 
1688: “Decisions at variance with 
the spirit of the constitution had 
been obtained from the tribunals by 
turning out judge after judge, till 
the bench had been filled with men 
ready to obey implicitly the direc- 
tions of the Government.” 


The reforms following the acces- 
sion of throne by. William and Mary 
brought an end to tenure at will of 
the Crown, and gave to England 
tenure of judges for life or good be- 
havior. The English people have 


taken pride in retaining this system 
ever since. 


In adopting this idea of life 
tenure for judges in all United 
States Courts, this elemental princi- 
ple for independence of the judiciary 
was retained by the American peo- 
ple. This subject was extensively 
discussed at that time in the Fed- 
eralist. The following appears in 
No. LX XVIII, p. 355, et seq.: 


“The standard of good behavior 
for the continuance in office of the 
judicial magistracy is certainly one 
of the most valuable of the modern 
improvements in the practice of 
government (p. 355). * * * as 
nothing can contribute so much to 
its firmness and independence as 
permanency in office, this quality 
may therefore be justly regarded as 
an indispensable ingredient in its 
constitution ; and in a great measure, 
as the citadel of the public justice 
and the public security. The com- 
plete independence of the courts of 
justice is peculiarly essential in a 
limited constitution (i. e., contain- 
ing limitations upon legislative 
authority). * * * Limitations of this 
kind can be preserved in practice 
no other way than through the 
medium of the courts of justice (pp. 
356, 7). That inflexible and uniform 
adherence to the rights of the con- 
stitution and of individuals, which 
we perceive to be indispensable in 
the courts of justice can certainly 
not be expected from judges who 
hold their offices by a temporary 
commission. Periodical appoint- 
ments, however, regulated, or by 
whomsoever made, would, in some 
way or other be fatal to their neces- 
sary independence. * * * 


“Upon the whole, there can be no 
room to doubt that the convention 
acted wisely in copying from the 
models of these constitutions which 
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have established good behavior as 
the tenure of judicial offices, in point 
of duration; and that so far from be- 
ing blamable on this account, their 
plan would have been inexcusably 
defective if it had wanted this im- 
portant feature of good government. 
The experience of Great Britain 
affords an illustrious comment on 
the excellence of the institution” 
(pp. 360, 361). 


The Kentucky constitutions of 
1792 and 1799 both provided for 
tenure of judges during good be 
havior. The constitutional provi- 
sion was most unusual. It read: 


“The judges, both of the Supreme 
and inferior courts, shall hold their 
offices during good behavior; but 
for any reasonable cause, which 
shall not be sufficient ground of im- 
peachment, the Governor shall re- 
move any of them, .on the address 
of two-thirds of each House of the 
General Assembly: Provided, how- 
ever, That the cause or causes for 
which such a removal may be re- 
quired shall be stated at length in 
such address, and on the journal of 
each House. They shall, at stated 
times, receive for their services an 
adequate compensation, to be fixed 
by law.” 


The principle of rotation in 
office was one of Jefferson’s funda- 
mental ideas. But neither in the 
Federal Government nor in state 
governments was this extended to 
term tenure for judges. The Jack- 
sonian era brought in this extension 
of the principle of rotation. For a 
half century beginning about 1830, 
the trend was that way. Kentucky 
changed to terms for circuit and ap- 
pellate court judges in its third con- 
stitution adopted in 1850. It has 
ever since retained the idea of six- 
year terms for circuit and eight- 
year terms for appellate court 
judges. 


While all judges in Kentucky are 
placed upon a term-tenure basis it 
is significant that the present Ken- 
tucky constitution now limits all 
officers, except judges and officials 
connected with the circuit court, to 
terms of not exceeding four years, 
but permits longer tenure for these 
positions. 


PREVIOUS CONSIDERATION 
OF JUDICIAL TENURE BY 
KENTUCKY BAR 
ASSOCIATION. 


A Kentucky Bar Association ex- 
isted from 1882 to 1884, and there 
are three printed reports of its pro- 
ceedings. But it did not consider 
the questions of judicial tenure or 
judicial selection. 


The last voluntary Kentucky Bar 
Association was organized in 1901. 
Since that time the question of judi- 
cial tenure has come before the an- 
nual meetings at least nine times. 
This means, of course, tenure for 
state court judges. We have never 
heard of any serious suggestion for 
changing tenure of Federal judge- 
ships. 


In 1910, at Middlesboro, the Com- 
mittee on Judiciary and Law Re- 
form advocated that appellate and 
circuit judges be given tenure dur- 
ing good behavior, or until reach- 
ing 72 years of age, with retirement 
then on full or three-quarters pay. 
The report was referred back to the 
committee. It reported at the an- 
nual meeting at Lexington in 1911. 
This report recommended tenure 
for good behavior, with retirement 
at seventy, this tenure to be appli- 
cable to each successor to the judges 
in office when the constitutional 
amendment takes place. The report 
of proceedings of that meeting con- 
tains very complete arguments for 
the principle of life tenure by Mr. 
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Edmund F. Trabue, and arguments 
in opposition by Mr. W. P. Kimball. 


The committee recommended 
that, prior to any constitutional 
change, the terms of these judges 
should be lengthened to fourteen 
years for appellate court judges and 
twelve years for circuit court judges. 
After considerable discussion the 
proposal was postponed until the 
next annual meeting. It was not 
brought up at the 1912 meeting at 
all. 

In 1925 there was no report of any 
committee with reference to judicial 
tenure. But Judge James P. Hob- 
son, who had served on the Court 
of Appeals for sixteen years and was 
then a Commissioner of said court, 
introduced this resolution: 


“To add dignity and stability to 
our courts and promote the better 
administration of justice by secur- 
ing the services of experienced 
judges, it is the sense of the State 
Bar Association that it should be 
provided by law that a judge of the 
Circuit Court or of the Court of Ap- 
peals, upon reaching seventy years 
of age, and after fifteen years’ serv- 
ice, may retire and receive during 
the remainder of his life the same 
salary he is then receiving.” 


Judge Hobson evidently intended 
this to include tenure until seventy. 
He remarked upon the reversals re- 
quired because of new judges and 
said in support of his motion: 


“Gentlemen, in offering this reso- 
lution I want to say I’ve got no axe 
to grind. On September 3rd I will 
be seventy-five years old, and the 
law would not take effect in time to 
do me any good, but I have been 
connected with the Court of Ap- 
peals for many years, and I have 
observed there the course of the ad- 
ministration of justice, and I have 
become persuaded that one of the 


greatest evils in our system is rota- 
tion in office of circuit judges and 
judges of the Court of Appeals. We 
received from Mr. Jefferson that 
idea of rotation in office, and we are 
the only civilized nation in the 
world that I know anything about 
that has such an idea about judges.” 


This motion was by vote referred 
to the Committee on Jurisprudence 
and Law Reform, with instructions 
to report to a meeting before the 
next legislature. This apparently 
was not done. 

In 1927 a resolution on this sub- 
ject was offered by Mr. Edmund F. 
Trabue. This resolution read as 
follows: 


“Be it resolved that the Kentucky 
State Bar Association consider the 
question of a better tenure for the 
Judges of the Court of Appeals and 
of the circuit judges of the states; 
and that this resolution be, and it is, 
referred to the Committee on Law 
Reform of this Association, with in- 
structions to report at the next ses- 
sion of this Association; and with 
request to the committee to make 
such recommendations concerning 
those courts as they may deem ad- 
visable.” ~ 


This resolution was adopted, and 


-the Committee on Law Reform did 


make an extensive investigation and 
a careful and elaborate report favor- 
ing the principle of selection of 
judges by appointment rather than 
by popular election and advocating 
a more secure tenure than the brief 
terms of six years and eight years. 
The discussion of the report was 
passed to the following day and at 
that time a resolution presented by 
Judge Hobson, dealing with the 
same subject, was again referred to 
the Committee on Judicial Selection 
and Tenure. It included the follow- 
ing sentence: 
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“The judges of the Court of Ap- 
peals shall hold office for life or 
good behavior and shall have the 
right to retire on the salary they are 
then receiving when they reach 
seventy years of age.” 


The resolution was not brought 
before the Association in 1929, as 
the report of the Law Reform Com- 
mittee dealt with several other im- 
portant subjects, including the ques- 
tion of the method of election of 
judges, but did not deal with the 
question of judicial tenure. 


In 1935 the question of judicial 
selection and tenure was presented 
in a very able address by Mr. Ed- 
mund F. Trabue. He did not advo- 


cate any particular plan but empha- 
sized the fact that the trend in late 
years was toward the method of 
selection of judges by appointment 
rather than by election. 


Following his address this ques- 
tion was referred to the Committee 
on Judicial Selection. It made an 
exhaustive survey and presented a 
detailed plan to be studied by the 
Association, with the hope of a final 
recommendation being agreed upon 
at the 1938 annual meeting. 


This plan provided for the elec- 
tion of the Chief Justice from the 
state at large, with appointment of 
all other judges for life by the Gov- 
ernor from lists submitted by the 
Chief Justice, the list to contain. not 
less than three nor more than five 
names for each judgeship. This 
plan also provided for the compul- 
sory retirement of appellate judges 
at seventy-five and circuit judges at 
seventy. It also carried a provision 
in that after the judge had been in 
office for three years, and again after 
he had been in office for nine years, 
the ballot should carry a question: 
“Shall this Judge be retained in 
office?” In case of an adverse vote 
the Governor would have the right 


to appoint a successor under the 
same plan. 


The plan as suggested by the 
Committee on Judicial Selection 
and Tenure at the 1941 meeting, 
with slight changes as recommended 
to the 1942 meeting of the Kentucky 
Bar Association, is included in the 
following excerpt from the latter 
report. 


“The action hereby recommended 
to the Kentucky Bar Association by 
this committee is as follows: 


“(1) Endorsement of the princi- 
ple of tenure during good behavior 
with retirement at age of seventy 
of all circuit court and appellate 
court judges with two-thirds of 
regular pay during remainder of life, 
if having served continuously im- 
mediately preceding retirement for 
as long as fifteen years, and with 
full regular pay during remainder 
of life if having served continuously 
immediately preceding retirement 
for as long as twenty-five years; 


“(2) Securing legislation to pro- 
cure the adoption of 


“(a) Such tenure for said judges, 
to apply to each such judge elected 
as a successor of the judge in office 
when the change in system becomes 
effective ; 


“(b) Filling of vacancies occur- 
ring in any such judgeships there- 
after by appointment of the Gover- 
nor from a list of not more than five 
or less than three for each judge- 
ship, to be submitted by a judicial 
appointment board; 


“(c) The appointee to hold office 
under the same tenure, except that 
after serving one full year and not 
more than three years, his name 
could be placed on the ballot in his 
district with the question—“Should 
Judge be retained in 
office?”—this placing on the ballot 
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to be only on request of ten per cent 
or more of the voters residing in his 
district; 


“(d) In case of an adverse vote 
on retaining a judge, the Governor 
to make a new appointment under 
the same procedure, provided that 
he shall not appoint the same judge 
against whom the adverse vote has 
been cast, and the new appointee to 
be subject to the same provision as 
herein recommended; and 


“(e) The judicial appointment 
board to be composed of seven mem- 
bers, each to hold office for four 
years; four to be lawyers selected 
by the Board of Bar Commissioners, 
with terms so that one member’s 
term will expire each year, the other 
three members to be appointed by 
the Governor, with terms expiring 
in different years.” 


WHAT ARE THE 
LAWYERS’ VIEWS? 


The American Bar Association 
has had a committee actively work- 
ing upon the question of promoting 
longer tenure in office and selection 
by appdintment. It has definitely 
approved the plan for the selection 
being made by the Governor from 
lists furnished by some other re- 
sponsible agency, preferably one 
connected with the bar. 

The present discussion of the sub- 
ject of judicial tenure is not one 
which has arisen by reason of any 
group desiring to sponsor particular 
ideas, but from mature deliberations 
by committees which have made 
recommendations from year to year. 
The action of the Kentucky Bar As- 
sociation in requesting discussion 
by the bar generally is with the idea 
of determining not what one or 
more particular committees may 
deem advisable, but to procure the 
best judgment of the bar generally 


on the question of how to maintain 
an independent judiciary, whose 
time may be expended in the effi- 
ciency of their work without neces- 
sity for giving consideration to any 
questions except those of fact and 
law involved in the particular cases 
that come before them. 


Other questions as to judicial 
selection have at times come before 
the people of Kentucky, including 
the possibility of selection by a bal- 
lot which is separate from the ordi- 
nary ballot carrying the party em- 
blem. All of these, however, have 
been directed to the idea of trying 
to procure an independent and 
efficient judiciary. 

The plan now suggested is for 
selection by appointment eventually, 
but no judge in office at the time 
the law takes effect would be in any 
way prejudiced. At the end of the 
term for which he has been elected 
he would have opportunity to run 
in his own district, not for another 
short> period but to serve during 
good behavior. 

With this in mind, it is hoped that 
the members of the Kentucky Bar 
Association will attend the 1943 
meeting prepared to discuss ad- 
visedly the ideas as to both the 
tenure of office of the appellate and 
circuit court judges and also the 
method of selection. 


Two good lawyer friends met at 
motion hour in the court room. Each 
prided himself on his dignity and 
made courtesy one of his major aims. 
One had the appearance of a sleep- 
less night and his expression betrayed 
his mental dejection. His friend in- 
quired the reason for his “blues,” to 
which he replied, “I have discovered 
that one can place ar unwarranted 
faith.in the sovereign power of three 
queens.” 





Some 1942 Decisions Reviewed 
By THOMAS J. KNIGHT 


Of Louisville 


EDITOR’S NOTE: Mr. Knight is a member of the Jefferson 
County Bar and a deputy commissioner of the Jefferson Circuit 


Court. 


One of the best features of the 
American Bar Association Journal 
in the opinion of the writer is that 
section which reviews the Supreme 
Court decisions of the previous 
month. These reviews are succinct, 
give sufficient of the facts to under- 
stand the case, the substance of the 
point decided and such verbatim 
quotations from the opinions as are 
necessary to understand the rationale 
of the decision. Many lawyers, as 


does the writer, depend upon these 
reviews to keep up with the trend 
of decisions of the court, reading 
in detail in the Reports only such 
cases as are of particular interest or 
that are used in preparation of some 
case. 


As a member of the Bar Journal 
Committee, I have often thought 
that such a feature would be a valu- 
able addition to our State Bar 
Journal as it has proved to be in 
some states where this has become a 
regular feature of their state bar 
publication. However, due to the 
fact that our publication is quarter- 
ly, instead of monthly as are some, 
and due to the limitations of space 
and finances, it is not practicable 
to inaugurate such feature at this 
time but may be looked to as a possi- 
ble future development if sufficient 
interest is manifested. 


It is not my idea that there should 
ever be a review of all the decisions 


of our Court of Appeals. They are 
far too numerous, many of them 
simply involve a financial contro- 
versy between two or more indi- 
viduals and have no special interest 
to the public or the profession. My 
thought is that only those decisions 
would be reviewed which establish 
some new precedent, or which over- 
rule a long line of previous decisions, 
or which have in them some hidden 
meaning or effect, or which contain 
some gem of judicial humor or judi- 
cial lore. Exemplary of such deci- 
signs, to pick a few at random, 
would be the following (not 1942 
decisions, of course) : 


World Fire & Marine Ins. Co., v. 
Tapp, 279 Ky. 423, in which the 
Court finally brought itself into 
harmony with the courts of all the 
other states and the Federal sys- 
tem by upholding the iron safe 
clause in insurance contracts and 
over-ruling a long line of previous 
decisions. 


Payne v. City of Covington, 276 
Ky. 380, in which the Court estab- 
lished the doctrine which for want 
of a better term might be called 
“stare decisis in futuro,” i. e., it over- 
ruled a line of previous cases but 
held that its action should apply 
only to future cases in order that 
bonds sold upon the faith of its 
previous decisions might not be in- 
validated. 
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Nugent v. Nugent Exor., 281 Ky. 
263, in which the Court brought it- 
self into harmony with the almost 
unanimous rule of practice in state 
and federal courts by abandoning 
the scintilla rule. 


Occasionally an opinion contains 
some gem of judicial humor or legal 
lore or some apt quotation or some 
philosophical observation which de- 
serves to be lifted from a dry report 
where. it may lie unnoticed and 
brought into relief in a review where 
it may be spotlighted and more 
easily found by the profession de- 
siring to use them as quotations. 
Some examples of this are found in 
the following old cases: 


Applegates Admr., v. Jones, 220 
Ky. 205, in which Judge Logan de- 
livered this classical tribute to old 
men: 

“If literature should be deprived 
of the rich contributions of those 


past the age of 75 years, much that 


has ennobled, inspired, and en- 
lightened the world since civiliza- 
tion had beginning would be blotted 
out; if from the events of history 
their part should be subtracted, 
much that has set the world forward 
would be lost; if their discoveries 
in science should be omitted from 
the sum total of human knowledge, 
there would be darkness where there 
is now light; if from systems of 
jurisprudence, principles of law es- 
tablished by them should be elimi- 
nated, there would be imperfection 
where there is now perfection; and 
if from the governments of the 
world their work as statesmen should 
be obliterated, there would be weak- 
ness where there is now strength. 
Old men have wisdom that the 
young know not of. Let it not be 
written by this Court, therefore, 
that age always dries up the foun- 
tains of the mind and destroys the 
Godlike attributes of man.” 


Shelton v. Hensley, 221 Ky. 808, 
in which Judge Drury, quoting from 
an early report, used this striking 
simile as a clincher: 


“It was unnecessary, after stating 
the facts which constitute a trespass 
quare clausum fregit, to call the tres- 
pass by its name. A bear well 
painted and drawn to the life is yet 
the picture of a bear, although the 
painter may omit to write over it, 
‘This is the bear.’” 


It happens that I have had calls 
from several lawyers asking for the 
citation where the above quotations 
could be found. They had occasion 
to use them in a brief or in an arti- 
cle, knew of their existence in a 
general way but couldn’t find them 
through any digest or index, but 
were told I could give them the cita- 
tion. 


Rogers v. Gibson, 267 Ky. 32, in 
which Judge Stanley quoted the 
following from a lower court opinion 
of Judge Humphrey as illustrating 
cause and effect: 


“The best test of cause is effect. 
I remember an aerodynamic lecture 
by a recognized authority whose 
bluntness and wit made for clarity. 
Speaking of fallibility in projecting 
flight performance by instrument 
test he said: “Take the bumblebee. 
Apply to him the recognized aero- 
dynamic tests. From the size, 
shape, and weight of his body, in 
relation to total wing area, he can- 
not possibly fly. But the bumble- 
bee does not know this, and he goes 
ahead and flies anyway.’ Results, 
though not infallible, are the best 
test.” 


I had used this quotation from 
Judge Humphrey’s “bumblebee” de- 
cision in an article which I wrote for 
the Kentucky Bar Journal and 
which was recopied and given na- 
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tional circulation by “Case and 
Comment.” I received letters from 
lawyers from coast to coast asking 
for the citation where this quota- 
tion could be found and even the 
great West Publishing Company 
finally wrote asking me for the cita- 
tion saying it had had many in- 
quiries for it and had been unable 
to locate it. I had simply used the 
quotation from the opinion of the 
lower court along with others and 
had not given the citation in the 
state reports. This experience con- 
vinced me that there are gems scat- 
tered throughout the volumes of re- 
ports which lawyers would like to 
know about, have their attention 
called to, and be able to find. 


SCOPE OF THIS ARTICLE 


In thinking about this matter of 
reviewing decisions it was my idea 
in this the last issue of the Journal 
for the year, to review some of the 
decisions of the past year along the 
lines heretofore mentioned. To 
adequately review even the more 
important of the 466 cases which 
have been published between Janu- 
ary 1 and August 6, 1942, would re- 
quire far more space than is available. 

There have been many cases of a 
public nature and of state-wide in- 
terest which have been fully pub- 
licised in the daily press and these 
will not be discussed. Examples 
of such cases decided are those giv- 
ing the state the right to use multi- 
graph machines for production of 
certain forms and materials instead 
of requiring them to be printed 
under contract at greater expense; 
upholding the constitutionality of 
the act to provide for the needy 
blind; upholding the right of state 
officials under certain circumstances 
to attend conventions outside the 
state at state expense; giving cities 
the right to make and enforce rea- 


sonable charges for permission to 
use its sewers by those outside the 
city limits; denying the right of 
cities to subject the manufacturing 
machinery of a public utility to local 
taxation; upholding the jurisdiction 
of state courts in the trial of cases 
arising under an act of Congress, 
in this case the Wage and Hour 
law; denying the right of a city *o 
prohibit by ordinance the operation 
of a picture show on Sunday; exten- 
sion of the $5,000.00 salary limita- 
tion to cover public employees as 
well as public officers; a decision 
finally settling the scrip question 
and the rights of the transferee 
thereunder, a question of great in- 
terest in Eastern Kentucky; and 
other cases involving schools, bonds, 
state budgets, and other questions 
too numerous to mention. 

In selecting for review a few cases 
out of the many decided during the 
year a reviewer is naturally guided 
by those embraced in the field of 
his particular specialty or interest. 
This is the only explanation for 
passing by what to others may ap- 
pear more important cases and dis- 
cussing those which have been 
selected. The cases reviewed are 
some which have caused some dis- 
cussion, surprise, or created special 
interest among the lawyers with 
whom this reviewer has been in 
contact. 


Blades v. Blades, Admr., 289 Ky. 


556: In this case the Court of Ap- 
peals decided a question which had 
for sometime been in doubt. That 
was the simple question of whether 
the widow’s $750.00 statutory ex- 
emption takes precedence over the 
preferred claim of the undertaker, 
the Court holding the widow’s ex- 
emption took priority. In the early 
case of Russell v. Russell, 14 K. L. 
R. 236, decided in 1892, the Court, in 
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an abstract opinion in a case which 
was not officially reported, had said: 

“Upon death of a person intestate 
the property specifically exempted 
by statute from distribution and 
sale, at once ceases to be part of the 
estate and vests absolutely in the 
distributees. It cannot therefore be 
taken for the payment of the burial 
expenses of the intestate.” 

However in the case of O’Hara v. 
O’Hara, 182 Ky. 260, decided in 
1918, in which the opposite view 
was taken the Court said: 


“From the statutes it appears that 
the widow and infant children are 
entitled absolutely to an exemption 
of $750.00 to be set apart to them 
out of the estate of the intestate and 
free from the claim of creditors and 
heirs. Such an exemption does not 
prevail over funeral expenses, and 
had the administrator in his answer 
to Mrs. Belle O’Hara’s cross-petition 
alleged that he had expended a given 
sum for funeral expenses in bury- 
ing M. C. O’Hara and supported 
such allegation by proof, such claim 
would have had precedence over the 
exemption claim of the widow and 
infant children.” 


Although this statement from the 
O’Hara case appears to be dictum 
because the question of priority was 
not properly pleaded nor directly in- 
volved in the case, nevertheless it 
was generally accepted and fol- 
lowed as the last expression of the 
Court until the Blades case was de- 
cided. The Blades case goes so far 
as to say that the widow’s exemp- 
tion comes ahead of costs of ad- 
ministration, but that seems to be 
dictum, since that question does not 
appear to have been involved in the 
case, 


Jones v. Keen, 289 Ky. 779: This 
seemingly unimportant case threw 
a legal bomb shell into the ranks of 


a large section of the bar and no 
case decided by the Court during 
the year caused as much discussion 
among the real estate and financial 
institution lawyers of Louisville as 
did this one. In Webb v. Trimble 
Bros., 143 Ky. 375, it had been held 
that creditors in an action to enforce 
a lien upon decedent’s real estate 
are not relegated to other property 
for the payment of the debts unless 
some equitable reason is made to ap- 
pear why the Court should have it 
done and that the decedent having 
placed the property in lien for his 
debt, his heirs may be sued instead 
of his personal representative. Also 
in Leach v. Gill, 276 Ky. 97, it had 
likewise been held that a creditor 
whose debt is secured by a lien upon 
particular property has the right to 
enforce his lien and is not relegated 
to the duty or required to search 
around to ascertain whether or not 
there is other property out of which 
his debt might be realized. 


Following these cases it had come 
to be the settled practice in fore- 
closure cases, at least in Jefferson 
County, to disregard Sections 428 
and 429 of the Code in foreclosure 
suits. It was considered that no 
demand on the personal representa- 
tive was necessary, and that the 
foreclosure against the heirs could 
proceed without the necessity of 
settling decedent’s estate. . Even 
where, in a suit to settle an estate, 
a mortgage holder was made a party 
and called on to set up his claim, 
he usually by cross-petition in the 
settlement suit, pursued his inde- 
pendent foreclosure, sold the mort- 
gaged property and, as it were, short 
circuited around the settlement suit. 
As the real estate lawyers construe 
the Jones-Keen case it puts a stop 
to independent foreclosures and 
necessitates the filing of a settlement 
suit before the land of the ancestor 
can be sold to satisfy even a lien 
claim, the Court in that case saying: 
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“An action to subject real estate 
of an infant to the payment of the 
debts of his ancestor is in the nature 
of an action to settle the estate and 
the provisions of Sections 428 and 
429 of the Code must be sub- 
stantially complied with, both as to 
the allegations of the petition and 
proof necessary to sustain the judg- 
ment, Sec. 489, Civil Code, Hill v. 
Adams, 190 Ky. 224; Soper v. Fos- 
ter, 244 Ky. 658. Such formalities 
must be observed even though the 
land it is sought to subject to the 
payment of the debt was placed in 
lien for the payment thereof prior 
to the death of the ancestor.” 


The Hill-Adams and the Soper- 
Foster cases cited in the opinion 
fully sustain the decision in the 
Jones-Keen case while the Webb 
case and the Leach case supra seem 


to conflict. They were not referred 
to, distinguished, or over-ruled in 


the opinion. On the whole, I think 
the case is sound, but the seeming 
conflict referred to presents an op- 
portunity for the Court in some 
future case to reconcile or over-rule 
the apparently conflicting decisions. 


Commonwealth v. Durharn, 290 
Ky. 408: In this case, the Court 
held that in the distribution of in- 
solvent corporate assets the lien of 
the Unemployment Compensation 
Commission for employer contribution 
to the unemployment fund is superior 
to the lien of the laborers for six 
months wages and to a previously ad- 
judged workmen’s compensation 
award, both of which are given prior 
liens against insolvent funds by other 
sections of the statute. The basis 
of the Court’s decision is that the 
employer’s contribution to the un- 
employment fund is a tax and that 
the Act itself placed these contribu- 
tions on a parity with tax liens. The 
Court recognized the equity of the 
laborers’ claim by the following 


quotation from a United States Su- 
preme Court case: 


“The policy which dictated it 
(i. e., giving preference to wages 
due laborers) was beneficent and 
well might induce a postponement 
of the claims, even of the sovereign, 
in favor of these who necessarily de- 
pended on their daily labor,” 


but held that since the sovereign 
State of Kentucky did not choose 
to place laborers’ claim for wages 
ahead of its claim for taxes and had 
placed unemployment contributions 
on a parity with tax liens, the 
courts were powerless to interfere. 
The remedy, if any, is in the Legis- 
lature. 

In a similar case which came be- 
fore the writer in the Jefferson Cir- 
cuit Court just before the above 
case was decided, I had held, in a 
case involving an insolvent cor- 
porate estate, that the State’s claim 
for unemployment contribution was 
superior to the landlord’s claim for 
four months’ rent for which he is 
given a superior lien under another 
statute. That decision was based on 
the same reasoning as the Court’s 
ruling in the Durham case, supra, 
i. €., that since the employer’s con- 
tribution was in the nature of a tax 
and had been placed by the Act it- 
self on a parity with payment of 
taxes, it must necessarily take 
priority over the landlord’s lien for 
rent. 

There was some surprise ex- 
pressed among lawyers that the 
Court of Appeals would go so far 
as to give this unemployment tax 
priority over laborers’ wages, but 
that was inevitable under the 
statute. It is questionable whether 
the integrity of the unemployment 
fund is more important than that a 
laborer should be paid the wages so 
essential to his existence, and as the 
Supreme Court said in the quotation 
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above shown the state might well 
waive its sovereign tax rights in 
this character of case in favor of the 
laborer, but, as our Court said, that 
is a matter which addresses itself to 
the Legislature, not to the courts. 


Sparkman v. Mocobee, 289 Ky. 
324: The above case is not included 
in this review because of its im- 
portance but more because of its un- 
importance, which gave rise to this 
gem from the pen of Judge Thomas 
who, in his opinion in the case, said: 


“This action partakes of the 
nature of and might appropriately 
be described as ‘Much Ado About 
Nothing.’ There is only one acre of 
land forming the sole subject matter 
of this litigation, and it, in its 
natural unimproved state, was, or is, 
not worth, according to the proof, 
exceeding fifteen or twenty dollars, 
some of the witnesses. putting the 
value as low as ten dollars.” 


In spite of the small amount in- 
volved the Court of Appeals had to 
pass on the case because of our 
statute which permits appeals as a 
matter of right in all cases in which 
the title to land or the right to en- 
force a statutory lien thereon is in- 
volved and a four-page opinion was 
necessary to decide rights of parties. 

In a case of similar unimportance, 
Perry v. Baily, 290 Ky. 129, a two- 
page opinion was necessary to de- 
termine that appellant was not en- 
titled to have his curtesy interest, 
worth some $5.00, set aside to him. 

There is a movement on foot 
among some of the bar associations 
and in some of the law journals 
looking to the reduction in the 
volume of law reports that are being 
published and which must be bought 
by the practicing lawyer. The most 
frequently suggested remedy is, that 
only selected cases, i. e., cases in- 
volving some new question, or over- 
ruling or modifying previous de- 
cisions, or reconciling apparent con- 


flicts, or construing new statutes or 
constitutional provisions, be re- 
ported and the opinions published. 
Cases like the Mocobee case supra 
involving from $10.00 to $15.00 and 
the Perry-Baily case supra involv- 
ing $5.00, lend support to the idea 
of officially reporting only selected 
important cases. 

However, Kentucky lawyers will 
not be satisfied with anything less 
than complete and official reporting 
of all decided cases. They know 
from experience that if some cases 
are not officially reported, as they 
were not in this state from 1808 to 
1910, they would later be dug up by 
some enterprising publisher and 
published and sold to the profession 
and in the end nothing would be 
gained by officially reporting only 
selected important cases. The 
remedy, if any, must be found else- 
where, but will not be discussed in 
this article. 


APOLOGIA 


This sketchy and inadequate re- 
view, if such it may be called, was 
written in August, after the last ad- 
vance sheets covering the Spring 
Term of Court were published, and 
of course includes no cases decided 
between the beginning of the Fall 
Term in September and the publica- 
tion of this article in December. In 
re-reading, near the publication dead- 
line, what was then written, the writer 
is constrained to believe that what 
has been written in this article will 
be interpreted by the reader as not 
so much of a review of 1942 deci- 
sions as it is the use of a few cases 
as pegs on which to hang some obser- 
vations running through the mind of 
the writer, in which interpretation the 
reader would not be far wrong. In 
some future issue of the Journal, the 
writer, or some member of the Jour- 
nal staff, may write a real review of 
some outstanding decisions covering a 
given period. 





John Marshall Harlan As a 
Soldier and As a Judge 


By HERBERT L. SEGAL 


EDITOR’S NOTE: Mr. Segal is a sophomore pre-law stu- 


dent in the University of Louisville. 


This article is a part of 


a thesis prepared by him from the papers of John Marshall 
Harlan now in possession of the University of Louisville. 


“Contemplating life, its simplicity, 
its courage, its devotion to duty, its 
love of country, does not the faith 
come to us that in transition from 
things finite to things infinite it has 
been given to him to hear the ineffable 
melody of those words of benediction, 
the hope of hearing which has led so 
many millions to consecrate their lives 
to the performance of duty and the 
service of God and their country— 
Well done thou good and faithful 
servant.” 

Epwarp Doucias WHITE, 
Chief Justice of United States 
Supreme Court (1910-1921) 


Boyle County, Kentucky, June 1, 
1833.—Mr. and Mrs. James Harlan 
announced today the birth of a son, 
christened John Marshall. James 
Harlan was born in Boyle County in 
1800 and has attained a great deal of 
success as an attorney at law. This 
is their first child. 


Washington, October 13, 1911.— 
Associate Justice John Marshall Har- 
lan, the eldest member of the Supreme 
Court, for years conspicuous in Ken- 
tucky politics, once a candidate for 
the Republican nomination for Vice- 
President of the United States, a fore- 
most Constitutional authority and 
prominent in church councils, died at 


his home in Washington, D. C., today. 
He was 78 years old last June. 


There are two characteristics asso- 
ciated with all men—birth and death. 
Of course, there are variations con- 
cerning the circumstances of birth and 
death. Some are born in luxury and 
die in poverty. Others are born with 
nothing and die with plenty. But all 
are born obscure and without self- 
achieved fame and fortune. Many 
fail to reach their goal; a few ap- 
proach it, and a very few realize it. 
John Marshall Harlan was one of 
those few who achieved that coveted 
goal. When? Why? How? If I 
could answer these questions, then I 
could follow his life and thus insure 
my own success. But I don’t know 
the answers. However, since I can- 
not tell you how, when, or why he 
was successful, I can tell you a part 
of his story and maybe you can learn 
the plans and secrets of a truly suc- 
cessful man. 


(Note: This portion of the biogra- 
phy opens with Mr. Harlan’s activi- 
ties as a supporter of the Union 
Cause in Kentucky.) 

The war came to be fought, and 
Kentucky was a seething caldron of 
vicious political passions. Tens of 
thousands of honest men and pure 
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patriots changed sides in a twinkling. 
But first let us turn back the pages 
of history to the years immediately 
preceding the war. 


Lincoln’s candidacy for the Presi- 
dency in 1860 aroused bitter hostility 
among the people of the slave-holding 
states, particularly the border states. 
The country literally trembled at the 
possibility of war between the Union- 
ists and Disunionists. At last thé ac- 
tual crisis came, when the Flag of 
the United States, floating over Fort 
Sumter, was fired upon without 
cause. 


John Marshall Harlan’s father im- 
mediately and publicly declared that 
he adhered to the Union and favored 
the punishment of every man who re- 
sisted its lawful authority. Although, 
contrary to the popular belief, the 
Governor of Kentucky, a Democrat, 
was an open, avowed sympathizer 
with the cause of the South, the 
Southern sympathizers were in the 
minority. Harlan’ did not vote for 
Lincoln; yet he agreed fully with his 
father’s convictions and his position 
was publicly known. He was imme- 
diately regarded by the rebel leaders 
as a traitor to the Cause. 


February, 1861, found him removed 
to Louisville where a law partnership 
was formed between the Hon. W. F. 
Bullock and himself. During that 
summer nothing was talked of in 
Kentucky except Union and Disunion. 
The courts were virtually closed and 
there was, therefore, little law busi- 
ness. Under these conditions, Harlan 
proceeded to use his God-given gift 
of oratory. For now, meetings for 
the Union cause were arranged for 
the street corners of Louisville. This 
was the plan: A band of music was 
employed to bring the people to- 
gether. The speaker usually stood 
on a box obtained from the nearby 
grocer and delivered his address. This 
was, no doubt, the predecessor to the 
famed “soap box” speech. 


It is safe to say that during that 
summer Harlan delivered at least fifty 
“soap box” speeches for the Union 
cause. In addition to Harlan, some 
of the other speakers were: James 
Speed, Joshua F. Speed, George P. 
Jouett, and Rev. Dr. Edward P. 
Humphrey. Along with his other 
duties, he was captain of the Home 
Guard. His company was well known 
as the Crittenden Union Zouaves. As 
the months passed, Harlan became 
more and more active in behalf of the 
Union cause. 


Late in 1861, a load of Union guns 
was to be shipped from Cincinnati to 
Louisville and then on to Camp Rob- 
inson. Someone had to be at the 
Louisville wharf to unload the guns 
and take them across the city to the 
depot. Harlan volunteered, and at 
two o'clock in the morning he met 
the boat and proceeded to unload the 
guns. As he was ready to leave, a 
company of Confederate soldiers rode 
up and proceeded to wrest the cargo 
from him. Out of apparently nowhere, 
a company of Union men came on the 
scene and the two companies took 
their respective positions ready for 
battle. But bloodshed was avoided 
when four hundred cavalrymen from 
Camp Robinson appeared and the 
rebels, realizing that they were greatly 
outnumbered, proceeded on their way. 


After this incident Harlan earnestly 
desired to go into the army, but he 
had a young wife and two small chil- 
dren, Edith and Richard, to support. 
However, “Mamma” came to his res- 
cue and urged him to go to the front. 
Immediately Harlan issued a procla- 
mation, stating his purpose to raise 
and command a regiment of infantry, 
and inviting young men of the State 
to join him. The Proclamation reads 
as follows: 


“To the People of Kentucky: 
“I have been authorized to raise 
a regiment of infantry to be mustered 
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into the service of the United States, 
and to form a part of the force un- 
der the command of General Robert 
Anderson. Companies will be received 
from any part of the State. 


“Each company will be composed 
of not less than eighty-four nor more 
than one hundred and one men, rank 
and file, and will elect their own offi- 
cers. 


“The cost of transportation to the 
place of rendezvous (which will be 
hereafter designated) as will the cost 
of subsisting the troops previous to 
their being mustered into the service, 
will be paid by the Government. 
Lieutenant-Colonel, Major, and other 
regimental officers will be selected in 
due time. The regiment will be sup- 
plied with good arms. 


“No written authority is necessary 
to raise companies. Let individuals 
organize them as rapidly as possible 
and report to me the names of the 
officers selected by the respective com- 
panies. Address me-at Louisville, 
Kentucky. 

“And now I appeal to my fellow- 
Kentuckians to come forward and 
enroll themselves for service. Their 
invaded State appeals to them. Their 
foully-wronged and deeply-imperilled 
country appeals to them. All that is 
most glorious in human government 
is now at stake, and every true man 
should come to the rescue. 


“The time, fellow-citizens, has 
come, and even the unpatriotic and 
the selfish should hasten to take up 
arms for the common defense of their 
State and country. Every considera- 
tion of enlightened self-interest calls 
us to the field. If our enemies 
triumph, all our trades, all our profes- 
sions, all our avocations of whatever 
character, all our possessions of every 
description become valueless. To save 
ourselves and our families from ruin, 
not less than to save our state and 
our country from degradation and 
shame, we must rally now to where 


the National flag invites us. Come, 
then, let us gird up the whole strength 
of our bodies and souls for the con- 
flict, and may the God of Battles 
guide home every blow we strike. 
For one, I am unwilling to see the 
people of my native state, overrun 
and conquered by men claiming to be 
citizens of a foreign government. I 
cannot be indifferent to the issue 
which an unnatural enemy has forced 
upon Kentuckians.” 
“JoHn M. Haran.” 


Harlan’s headquarters were estab- 
lished at Lebanon, Kentucky, and 
from that point he went to the ad- 
joining counties, making speeches for 
the cause, and inviting men to join 
his regiment. Having planned on 
staying all night at Hodgensville, he 
suddenly was forced to change his 
plans when he learned that a rebel 
force was stationed only twenty miles 
away. Immediately after supper, Har- 
lan and his companion, Joseph L. Wil- 
son, mounted their horses and started 
for New Hope where Col. Willich of 
Indiana was stationed. Apprehending 
no danger, they chatted, told stories, 
and whistled as they rode along the 
road. Suddenly the tramping of men 
was heard behind. Looking behind, 
they discovered a number of men in 
the road wearing the uniform of 
Union soldiers. 


They cried, “Halt.” 


Harlan said, “Who are you? How 
dare you halt us?” * 


A soldier replied in broken English, 
“Dishmount,” and pushed his bayonet 
up against him, repeating with in- 
creasing energy his order to “Dish- 
mount.” Of course, they dismounted. 
The soldiers took their horses and 
proceeded to arrest them. They were 
searched and all their papers exam- 
ined. Finally one guard came upon a 
large hand-bill, showing various ap- 
pointments to speak for the Union. 
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Harlan then cried, “How dare you, 
after reading that hand-bill, arrest 
me? I am speaking for the Union.” 


The Dutchman replied, “Dis may be 
all true, an’ yet you might pee a damn 
rebel shpy.” 


Thereupon Harlan was led to 
Colonel Willich’s headquarters several 
miles away. Harlan immediately de- 
manded to see the Colonei and his 
demand was granted. However, after 
the Colonel heard the story, he seemed 
hesitant and asked Harlan if he knew 
anyone in that vicinity. Harlan re- 
plied that he knew Captain Davies, 
who lived a few miles away, and that 
Davies could identify him. Davies 
was sent for at once. He came and 
as soon as he saw Harlan, he said, 
“Why, Harlan, how are you?” That 
satisfied Willich and he released the 
prisoners, which was accompanied by 
a gracious apology for the conduct of 
his men. 


About two o'clock the next morn- 
ing, Colonel Willich invited Harlan 
to inspect the regiment and to address 
his soldiers. He did so in English, 
but not a word of what he said was 
understood, although he was raptur- 
ously applauded, usually in the mid- 
dle of a sentence. It seems rather odd 
for a native Kentuckian, engaged in 
raising a regiment for the Union 
army, to be arrested on Kentucky soil 
by German-Indiana soldiers, upon the 
suspicion that he perhaps was a 
“damn rebel shpy.” 


By November,* 1861, Harlan had 
succeeded in bringing into camp about 
one thousand men, and on November 
21st the regiment was accepted into 
the United States armed forces. 
Harlan was commissioned as Colonel 
of the 10th Kentucky Volunteer In- 
fantry at the early age of twenty- 
eight. 


COLONEL JOHN MARSHALL 
HARLAN 

About the same time, General 
George H. Thomas, who later became 
one of the four great generals of the 
war, came to Kentucky, under orders 
from Washington. A division was 
formed, to which he was assigned. 
Later the same division was the 4th 
Kentucky Volunteer Infantry, of 
which Speed S. Frey was colonel, J. Q. 
Croxten was lieutenant colonel, and 
P. B. Hunt, was major; the 9th Vol- 
unteer Infantry, of which Robert L. 
McCook was colonel; the 2nd Minne- 
sota, of which Van Cleave was 
colonel; the 10th Indiana Volunteer 
Infantry, of which M. D. Monsun 
was colonel. To be sure, there were 
others, but Harlan’s associations were 
mainly with those regiments that have 
been mentioned. In the latter part of 
1861, Thomas received orders to 
march his division to Mills Springs, 
where the rebels had an army and 
good fortifications commanded by 
General Felix K. Zollicoffer. The 
route to Mills Springs was over dirt 
roads, which were transformed into 
small ponds after the previous days 
of rain. 


The brigade to which Harlan’s regi- 
ment was attached constituted the 
rear part of Thomas’ division. When 
finally the advance regiments reached 
the Cumberland River, the forces be- 
gan making camp. However, before 
nightfall, General Thomas sent orders 
for Harlan to take his regiment, as- 
sisted by Colonel Steedman’s regi- 
ment, and capture a rebel forage train 
located in the near vicinity. Orders 
were obeyed, but after waiting all day 
no train was seen or heard. As soon 
as camp was reached, a cavalryman 
from Thomas’ advance camp brought 
orders to hurry forward to meet the 
rebel force then advancing against 
the Union forces, as a terrific battle 
was raging. Without delay the order 
was obeyed, and the two regiments 
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marched off to the battleground. 
Harlan again missed battle, for the 
rebels were routed before he arrived 
on the scene. However, he did join 
the other troops in the pursuit of the 
retreating rebels. While passing over 
the late battlefield, the dead body of 
General Zollicoffer was discovered. At 
once there was a dispute as to who 
shot him, but ultimately it was ac- 
cepted that Colonel Frey had done the 
job. 


When Thomas’ troops reached the 
rebel fortifications on the Cumberland 
River, it was getting dark and too 
late in the day to attempt to make an 
assault upon the enemy behind their 
fortifications. But he was determined 
to move the division against the rebels 
the next morning. As the regiments 
of Steedman and Harlan were sore 
and grievously disappointed at noi 
being in the battle near-Mills Springs, 
Harlan asked General Thomas to put 
the two regiments in the front line 
of the force. The request was granted. 
When daylight came the regiments 
were in line for action and marched 
forward toward the enemy, expecting 
every moment to be welcomed by 
rebel musketry from the fortifications. 
But again fate took a hand. For, 
when they reached the fortifications 
they found that the Confederate 
troops had, during the night, quietly 
crossed the Cumberland and were be- 
yond the possibility of being reached. 
That same day while Harlan was at 
dinner, word was brought that a flag 
of truce had appeared nearby and 
that the officer bringing it wished to 
confer with him. Harlan went down 
the road to meet him. It was Lieu- 
tenant Ewing of Tennessee, who was 
on Zollicoffer’s staff. His object was 
to obtain the body of General Zolli- 
coffer. Harlan informed him that it 
could not be done—that arrangements 
had been made to send the body 
through Louisville to Nashville for 
delivery to Zollicoffer’s family. 


In a conversation with Lieutenant 
Ewing, Harlan learned that the rebels, 
when they retired from the battle- 
field, were of the opinion that the 
Union force amounted to more than 
10,000 men. But such was not the 
case; the only Union regiments en- 
gaged in the fight were the 10th In- 
diana, 4th Kentucky, 9th Ohio, 2nd 
Minnesota, a part of Colonel Hoskins’ 
Kentucky Infantry, and a company 
of Wolford’s cavalry regiment, not 
exceeding 3,000 fit for outfitting. 


After Mills Springs, Thomas’ divi- 
sion was ordered to join Buell’s army 
at Nashville, Tennessee. The division 
marched from Cumberland River to 
Louisville and from there went by 
boat to Nashville, and camped there 
for several weeks. 


When the Battle of Shiloh opened, 
the division was many miles away but 
orders were received to join Grant 
immediately. A forced march ensued. 
The division arrived at Shiloh Land- 
ing about nine at night amid a terrific 
downpour of rain. The men were al- 
most exhausted and had hoped to re- 
main on the boat which had ferried 
them to Shiloh Landing. But such 
was not the case. Orders were received 
to go into camp at once. For beds, 
some hay was brought into camp and 
spread out over the ground so as to 
protect their bodies from dampness. 
And in a few minutes all were asleep. 
However, the rain came again about 
two hours later, and soon the earth- 
hay beds were drenched. Harlan was 
now perplexed. 


There they were, a dark night, in 
a drizzling rain, and chilled from head 
to foot. Harlan became desperate 
and was determined that the situation 
should be changed, whatever might 
be the consequences. Right before his 
eyes was a large steamboat, brilliantly 
lighted, with no one occupying it ex- 
cept a few officers and subordinates. 
The plan was set. Harlan called his 
regiment into line and they marched 
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toward the boat. The guard stopped 
them at the plankway leading to the 
steamer. Harlan shouted that no one 
would interfere with his orders. The 
guard replied that the boat belonged 
to headquarters and that he had or- 
ders not to let anyone aboard. Harlan 
replied that he only wanted to let 
his men dry their clothes around the 
boilers. The guard was obdurate and 
rightly so. But Harlan was desperate 
and ordered one of his best captains 
to move on the boat and to pitch any- 
one who resisted in the river. The 
captain proceeded and was stopped 
again by the guard. The captain then 
made his squad fix bayonets, and said 
to the guard that if you cross my path 
you will go into the river. The guard 
stepped aside. 

The next morning, after reaching 
shore, Harlan learned that the boat 
was the headquarters of General 


Grant, and that he was then actually 


in his room. Harlan was now in great 
peril, for the penalty of willfully 
breaking a command was death. But 
apparently the guard kept mum and 
nothing was heard of the incident 
again. 

On the following day, after Har- 
lan’s arrival at Shiloh, he walked out 
to see the battlefield over which the 
contending armies had engaged in a 
battle which was momentous in its 
consequences. 

During the walk, Harlan met Gen- 
eral Sherman who had been in com- 
mand of the Department of Kentucky 
for a time. The General remembered 
Harlan and invited him to accompany 
him to see General Grant. Harlan 
gladly accepted the invitation. They 
found him in his office. He was then 
under a cloud of gloom because of 
the belief that he failed to accomplish 
some things in the Battle of Shiloh 
which it was supposed he might have 
done and which would have enabled 
him to capture the great body of the 
rebel soldiers engaged in that battle. 


But great injustice was done Grant 
in this matter. Subsequent events in 
his life showed his great capability 
as a military commander. He over- 
came the opposition of his enemies 
and it was not long before he was 
recognized as the greatest of all the 
Union officers. 


After Shiloh, Harlan’s regiment 
was stationed at Eastport, Mississippi. 
However upon arriving there, orders 
were received to march the regiment 
to Dechard and report for further 
orders. This march took Harlan 
through hostile country and, if at- 
tacked, he could not expect aid. Added 
to this was the fact that many men 
were ill and the territory was filled 
with rebel guerrillas. On route to 
Shelbyville, Harlan saw two Negroes, 
wearing Union uniforms hung up at 
the roadside. Harlan now became un- 
easy for the fate of his sick men 
who were trudging along the road and 
endeavoring to keep up with their 
regiment. -The regiment reached 
Shelbyville about 11 o’clock, and 
while passing through the town Har- 
lan saw thirty or forty well-dressed 
men sitting quietly under the shade 
trees. An idea immediately occurred 
to him that would insure protection 
for his soldiers against rebel guer- 
riilas. Harlan gave orders to arrest 
five or six of the best dressed men 
and for them to be brought back to 
camp. He then rode back to town 
alone. 


After riding up to the same crowd, 
he said, “It is proper to inform you 
as to what all this means. As we 
came along this morning we saw 
two Negroes, in Union uniforms, 
hung up and dead. They were mur- 
dered by rebel bands who are prowl- 
ing around in this country. You know 
who they are, or. could find out all 
about them. Now I warn you that 
for every soldier absent from my 
camp this evening, two of these ar- 
rested citizens will be shot by my 
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orders.” Of course, he did not really 
intend that this order should be exe- 
cuted literally, but it did do the trick, 
and this plan was adopted at every 
town through which he passed. Har- 
lan heard no more of rebel guerrillas. 
After leaving Shelbyville none of his 
soldiers disappeared or were killed. 


From Dechard, Harlan proceeded 
with the bulk of Buell’s army to 
Louisville where his wife came from 
her parents’ home in Evansville, In- 
diana, to see him. Harlan saw his 
son James for the first time in ten 
months. 


After a reorganization Buell’s army 
moved toward Central Kentucky. It 
was Bucll’s purpose to drive the en- 
tire enemy force out of this section. 
However, in some way or other, a 
battle arose in the afternoon between 
rebel forces and McCooks’ corps. This 
was the bloody battle of Perryville. 
At the time of the battle, Harlan was 
in command of a brigade and was 
about to march with his men for the 
purpose of joining the main body, 
when Buell sent an order for him to 
stay where he was until further no- 
tice. 


A few months later, Colonel Har- 
lan was put in charge of the Union 
troops stationed at Castalian Springs, 
in Tennessee, about ten miles from 
Hartsville. When he arrived at Harts- 
ville, he observed a two-horse wagon 
crossing the river. Harlan ordered 
the wagon party to be fired upon and 
the order was obeyed. The shots 
missed their mark. Along with the 
wagon was a rebel soldier, a certain 
Horace H. Lurton, who later became 
Harlan’s colleague on the Supreme 
Court of the United States. 


This incident closed the military 
career of Colonel Harlan; for on 
February 23, 1865, his father died. 
At the time of his death, Harlan’s 
father had the largest practice of any 
lawyer in Kentucky and had also at- 
tained a great deal of prominence 


throughout the State. Since the sup- 
port of his wife and family depended 
upon the right handling of the busi- 
ness left by his father and since there 
was no one else to take care of the 
affairs, Harlan was compeiled to re- 
turn to civil life. The view was not 
only held by him but was that of his 
brother officers, including General 
Rosecrans and Chief of Staff General 
James A. Garfield. It is interesting 
to note that when the following let- 
ter of his resignation was received 
his name was before the Congress 
for advancement to the rank of a 
brigadier general. 


“Laverge, Tenn., 
“March 2, 1863. 


“Brig. Genl. Garfield, 
Chief of Staff 
Army of the Cumberland, 
Murfreesboro, Tenn. 


“General : 


“I hereby tender my resignation as 
Colonel of the 10th Kentucky Volun- 
teer Infantry. I have been an officer 
of the 10th Kentucky Volunteer In- 
fantry since November 21, 1861. 


“T am not indebted to the Govern- 
ment of the United States, nor have 
I any Government property in my 
possession. I have not been absent 
any time without leave nor are there 
any charges against me. I have not 
overdrawn and there are no charges 
against me which can affect my pay. 
I have been paid to January 1, 1863. 


“It is due to my Superior officers 
—to those with whom I originally 
entered the service, and to the cause 
in which we have alike labored for 
nearly sixteen months that I should 
state explicitly the reasons which have 
induced me to take this step. 


“The recent sudden death of my 
father has developed upon me duties 
of a private nature which the exigen- 
cies of the public service do not re- 
quire that I shall neglect. These 
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duties relate to his unsettled business 
which demands my immediate per- 
sonal attention. 


“I deeply regret that I am com- 
pelled, at this time, to return to civil 
life. It was my fixed purpose to re- 
main in the Federal army until it had 
effectually suppressed the existing 
armed rebellion, and restored the 
authority of the National Government 
over every part of the Union. No 
ordinary considerations would have 
induced me to depart from this pur- 
pose. Even the private interests to 
which I have alluded would be re- 
garded as nothing in my estimation, 
if I felt that my continuance in or 
retirement from the service would, to 
any material extent, affect the great 
struggle through which the country 
is now passing. 


‘“Tf, therefore, I am permitted to 
retire from the army, I beg the Com- 
manding General to feel assured that 
it is from no want of confidence either 


in the justice or ultimate triumph of 


the Union cause. That cause will al- 
ways have the warmest sympathies of 
my heart, for there are no conditions 
upon which I will consent to a disso- 
lution of the Union. Nor are there 
any concessions, consistent with a 
republican form of Government, 
which I am not prepared to make in 
order to maintain and perpetuate that 
Union. 


“T have the honor to be, General, 
“Very Respectfully, 
“Yr. Obt. Servt., 
“JoHN MV. Harwan, 


“Col. Comdg. and Brig. 3d Div. 
“14th Army Corps.” 


In the fall of 1877 President Hayes 
tendered Colonel Harlan the office of 
Associate Justice of the Supreme 
Court of the United States. His ambi- 
tion had not been in the line of judi- 
cial life, but Harlan, upon full con- 
sideration, and although of very 


limited means, concluded to accept 
the offer, and, being confirmed, he 
was installed on December 10, 1877. 
So it was—in six short years, from 
1871, the year of his entrance into 
the party, to 1877, the year of his 
appointment, he achieved the highest 
judicial honor in the land. That brief 
sentence tells what kind of a man 
Harlan was, better than any use of 
superlative adverbs and adjectives. 


JUSTICE JOHN MARSHALL 
HARLAN 


When Justice Harlan came to 
Washington to assume his role at the 
bench, his family was brought com- 
plete with him. With him were Mrs. 
Harlan, three sons—Richard, who 
later became a Reverend; John, who 
later became a lawyer; and James— 
and two pretty daughters, Miss Laura 
and Miss Ruth. Harlan was the poor- 
est man on the bench; unlike his 
associates, he depended entirely on his 
salary for support. He came to 
Washington a poor man, took a small 
house and later saved up enough 
money to buy a comfortable home. 
Then he did what many men have 
done before and have done since 
with a painful and disastrous result, 
signed his name to the bottom of 
somebody’s note. 


One morning the note came due. 
The other man defaulted and Harlan 
had to pay. He lost his home, all 
his money, and was still in debt. He 
looked upon this affair in a peculiar 
way ;-thought that he had disgraced 
the Court, and that therefore the only 
thing he could do was to resign. His 
associates on the bench, however, 
handed down a decision to the con- 
trary, and after urgent and friendly 
solicitation he consented to remain. 


From the beginning of his labors 
on the Supreme Court, he gave all 
his great energy and power, as he 
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always had, to the most devoted and 
untiring work of upholding the laws 
and maintaining the dignity and in- 
fluence of that great Court. His term 
exceeded in number of years that of 
any other member except Marshall, 
who served 34 years, 5 months and 
5 days; Story, who served 33 years, 
9 months and 22 days; and Field, who 
served 34 years, 6 months and 10 
days. If Harlan could have lived until 
June 11, 1912, he would have served 
longer than any other member of the 
Supreme Court in all its history. The 
records show that more than one 
thousand opinions were written by 
him, in nearly seven hundred and 
fifty of which he spoke for the Court ; 
the remainder were concurring and 
dissenting opinions. He had written 
more opinions than any other justice 
and also more dissenting opinions 
than any other justice up to his death. 
Thus the name: the Great Dissenter. 
On being asked why he dissented so 
much, he answered that he only dis- 
sented when it seemed to be his abso- 
lute duty. 

Thus we have a brief sketch of his 
life on the bench. Let us now delve 
deeper into his judicial career. 

Justice Harlan has been distin- 
guished for his judicial independence. 
He is distinguished for his clear and 
concise grasping of a case, and the 
orderly and wise arrangement of the 
opinion, the terseness and force of 
expression. But let me present a few 
cases in which that keen judgment 
was used: 


(a) Neal v. Delaware — holding 
that the Fifteenth Amendment of the 
Constitution of the United States ren- 
dered inoperative a statute of Dela- 
ware limiting the right of suffrage 
to the white race, and that the ex- 
clusion from grand and petty juries 
of persons, because of their race, was 
invalid. 


(b) Davis v. United States—hold- 
ing that in a case where the defense 


was insanity, if a jury has a reason- 
able doubt whether the accused, upon 
all the evidence, was sane and re- 
sponsible for the crime he was en- 
titled to an acquittal. 


(c) Northern Securities Co. v. 
United States—holding that a certain 
agreement which destroyed or tended 
to destroy competition in transporta- 
tion between the Northern Pacific 
Railroad and the Great Northern 


Railroad, was in violation of the Sher- 
man Anti-Trust Act, as forbidding 
competition in interstate commerce. 


These are just three of nearly seven 
hundred and fifty in which he spoke 
for the Court. Examine their con- 
tents, grasp their reasoning and one 
can easily see his fairness, truthful- 
ness, and sincerity. 


However Justice Harlan became 
famous, not by his opinions when he 
spoke for the Court but when he dis- 
sented. Here we have Harlan, the 
Great Dissenter. 


An extract from his dissenting 
opinions in the Mankichi Case illus- 
trates well his judicial tone: “In my 
judgment, neither the life, nor the 
liberty, nor the property of any per- 
son, within any territory or country 
over which the United States is 
sovereign can be taken under the 
sanction of any civil tribunal, acting 
under its authority, by any form or 
procedure, inconsistent with the con- 
struction of the United States.” 


Another famous dissenting opin- 
ion was that one rendered in the 
Civil Rights Case, relating to the 
validity of the Civil Rights Statute 
of 1873. Harlan also dissented in the 
Income Tax Case of 1895. 


Yet another dissenting opinion was 
that one he rendered concerning the 
famous United States v. Hodges Case. 
This decision involved the power of 
Congress to reach by statute and by 
prosecutions in the Federal Courts 
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cases of combinations among whites 
to prevent Negroes, because of their 
race, from working at a particular place 
as the members of that race chose of 
their own accord in order to render 
service for others. This is a far cry 
indeed from the young Harlan in the 
days of his Know-Nothing policies. 


I would do the reader a great in- 
justice if I failed to mention his dis- 
senting decision in the Berea College 
Case. The Court’s decision concern- 
ing this case made it illegal to teach 
colored children and white children 
in Kentucky under the same roof. As 
the New York Post put it: 


“Fortunately, there was a Ken- 
tuckian on the bench, to explain in 
vigorous words the minority opinion. 
Justice Harlan sees how, in safe- 
guarding the State’s control over cor- 
porations, the door has been thrown 
open to many an abuse. He wished 
to meet the issue squarely, not to 
dodge it; he insisted that the Court 
should decide whether it is a crime, 
under any conditions, to educate white 
children and Negroes under the same 
roof. 


“He will not concede that it should 
be so regarded, and asked his learned 
colleague from Massachusetts, ‘Have 
we become so inoculated with preju- 
dice of race that an American govern- 
ment, professedly based on the prin- 
ciples of freedom and charged with 
the protection of all citizens alike, 
can make distinctions between such 
citizens in the matter of their re- 
spective races? Further, if the lower 
court be right, then a State may make 
it a crime for white people and 
colored children or persons to fre- 
quent the same market places at the 
same time or appear in an assemblage 
of citizens convened to consider ques- 
tions of a public or political nature 
in which all citizens, without regard 
to race, are equally interested. Many 
other illustrations might be given to 
show the mischievous, not to say 
cruel, character of the statute in ques- 


tion, and how inconsistent such leg- 
islation is with the great principle of 
the equality of citizens before 
Ruck 


No other decision of his received 
more publicity than the famed Stand- 
ard Oil and Tobacco Trust dissent. 
The decision handed down by the 
Court dissolved the trusts and in 
this Harlan agreed. But he dissented 
because the assumption of power by 
the Court to interpret the law other- 
wise than is written was too much as 
he saw it. Harlan’s dissentory opin- 
ion was a masterpiece of destructive 
criticism. In fact, all the papers 
agreed that this opinion was one of 
the most forceful that had ever been 
presented in his vigorous career. 


These cases, of course, are just a 
few of his many decisions ; but, never- 
theless, are symbolic of all his deci- 
sions. Justice Harlan’s judicial career 
has been marked by expressions and 
experiences which have established 
his reputation as a statesman of 
broad, liberal, and comprehensive 
views, and exalted and unfaltering 
patriotism. 


rN 


Two Kentucky lawyers, both of 
whom were renowned for their abun- 
dant flow of words, made application 
for enlistment in the United States 
Army Air Force. They were being 
examined to determine their physical 
fitness. The army doctor who was 
making the examination stepped into 
the waiting room, where he met a 
fellow physician to whom he said, 
“Those two big fellows in there ought 
not to be accepted, neither has a very 
good heart and both have a tendency 
toward high blood pressure.” The 
doctor addressed suggested, “Then go 
in there and talk it over with them.” 
“Not me,” replied the examining doc- 
tor, “they have already talked my 
arm off and if I go back in there 
they will be examining me.” Both 
lawyers were accepted. 





























Attorneys Squire N. Williams, Sr. 
and Jr., father and son, of Lexington, 
were introduced and administered the 
attorneys’ oath by the Court of Ap- 
peals on October 30th. 


Mr. Henry H. Bramblett, of Car- 
lisle, who was admitted to the prac- 
tice in September, expects to open an 
office in Lexington. 


Hon, Astor Hogg, of Harlan, was 
appointed Commonwealth’s Attorney 
of the 26th District by Governor 
Johnson on September 23rd. He re- 
places Attorney Daniel Boone Smith, 
who has gone to war. 


The Whitley County Bar Associa- 
tion gave a dinner in honor of its 
members who are serving in the 
armed forces. It was given at the 
Gentry Hotel on October 7th. The 
honorees were, Patrick H. McGuffey, 
Eugene Stephens, J. B. Johnson, Eu- 
gene Siler, William L. Rose, R. L. 
Smith, Joe S. Feather, and Glenn W. 


Denham. 


In brief and simple services, the 
ashes of the late Louis D. Brandeis, 
former associate justice of the United 
States Supreme Court, were buried 
beneath the porch of the University 
of Louisville law school, October 5th, 
on the first anniversary of his death. 


Hon. J. Connor Ewing, of Owings- 
ville, was appointed Commonwealth’s 
Attorney of the 21st District by Gov- 
ernor Johnson September 30th. He 
succeeds Hon. J. Sidney Caudel, who 
is now a captain in the army. 


Miss Sarah Layman, of Frankfort, 
was among those admitted to the bar 
as a result of the June examination. 


F THE PROFESSION; 








She will be remembered by the state 
lawyers as the young lady who has 
acted as the reporter at our state con- 
vention for the past several years. 


Attorney M. C. Anderson, of Wick- 
liffe, spoke before the Ballard County 
Homemakers Association October 
15th, using as his subject “Good 
Soldiers on the Home Front.” 


The Lexington Bar Association, at 
its meeting on October 17th, passed 
appropriate resolutions on the deaths 
of two of its members, Judge W. T. 
Fowler and Charles F. Exum. 


Hon. Marion W. Moore, of Cov- 
ington, has been commissioned a first 
lieutenant in the U. S. Marines. Mr. 
Moore is a member of the State 
Board of Bar Commissioners. 


Hon. Guy L. Dickinson, of Bar- 
bourville, has been appointed Com- 
monwealth’s Attorney by Governor 
Johnson to succeed Hon. J. B. John- 
son, who is now Lieut. Johnson of 
the United States Army. 


Attorney Paul Elliott Ashby died 
at his home in Evansville, Indiana, 
October 22nd. He was formerly of 
Onton, Kentucky. 


Hon. Homer C. Clay, of London, 
was appointed October 21st as chief 
enforcement attorney for O.P.A. in 
Kentucky. Attorney Fritz Krueger, 
of Mt. Vernon, was appointed assist- 
ant enforcement attorney. 


Attorney Hall Hood, of Murray, 
lost his library and office furniture by 
fire in October. He was able to save 
his valuable files. He has since opened 
a new office in the Purdom Building 
at Murray. 
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Attorney E. H. Johnson, of Har- 
lan, on October 13th announced his 
retirement from the practice. He will 
make his home in Lexington. 


The Attorney General’s office has 
ruled that a city cannot impose a li- 
cense tax on attorneys who occa- 
sionally come into the city to prac- 
tice. 

Attorney William Wise assumed 
his duties as Commonwealth’s Attor- 
ney of the 17th District, September 
9th. He succeeds the late Lawrence 
Diskin. 


Attorney Bethel Kelley, formerly 
with the law firm of Grafton and 
Grafton, of Louisville, is now in De- 
troit, Michigan, with an office in the 
Penobscot Building. 


Hon. H. B. Holland, of Benton, will 
serve as County Attorney of Mar- 
shall County during the absence of 
Hon. Ben T. Cooper, who is serving 
in the army. 


Only eighty out of one hundred 
and nineteen applicants attained a 
passing grade in the Kentucky June 
Bar examinations. Among the eighty 
were eleven young women. 


Hon. Homer Neikirk, of Somerset, 
who has recently been admitted to the 
bar, has taken over the law office of 
Judge John S. Cooper while Judge 
Cooper is serving in the army. 


Mr. Harry R. Lair is the new City 
Attorney of Cynthiana. He succeeds 
John P. Lair, who has entered Gov- 
ernment service. 


Judge H. H. Tye, of Williamsburg, 
was the guest speaker before the 
Central Baptist Church Brotherhood 
at Corbin, November 3rd. 


Hon. J. R. Sowards, of Greenup, is 
the acting County Attorney of Green- 
up County in the absence of County 
Attorney Oscar Sammons, who is 
serving in the army. 


County Attorney Douglas Keen, of 
Allen County, has enlisted in the 
U. S. Navy. His mother, Mrs. Emma 
D. Keen, has been appointed to serve 
during his absence. 


Judge P. M. Basham, of Hardins- 
burg, is now County Attorney for 
Breckinridge County. He will com- 
plete the term of Attorney Robert 
Kincheloe, who is now with the 
F. B. I. 


Hon. Geo. Batterton, of Paris, ad- 
dressed the Millersburg Rotary Club 
November 10th. 


Attorney Betty Gilbert, of Law- 
renceburg, has been accepted as a 
member of the “WAVES.” She has 
been employed in the State Revenue 
Department. 

Attorney Carl Ebert, of Newport, 
was chairman at a special breakfast 
for the city attorneys attending the 
meeting of the Municipal League on 
September 25th, at Mammoth Cave. 


Attorney C. C. Grassham, of Padu- 
cah, resigned November 10th as 
deputy director of the State Banking 
Department. He has had charge of 
the affairs of the National Savings 
and Building Association in Paducah. 


Hon. Arthur D. Kirk, of Owens- 
boro, addressed the meeting of the 
Glasgow Bar Association on October 
30th. 


Of 178,000 lawyers in the United 
States, 17,500 are in Federal service, 
15,000 in the armed forces, and many 
more in defense plants. 


City Attorney William D. Cochran, 
of Maysville, and Helen Slattery were 
married this fall. 


Miss Elizabeth Gillespie, daughter 
of Sheriff J. E. Gillespie of Mason 
County, was admitted to the Ken- 
tucky State Bar Association and in- 
troduced in Mason Circuit Court in 
September. She is a senior in Uni- 
versity of Kentucky Law College. 
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Attorney Philip Hargett, of the 
Mason County Bar, who was married 
last summer to Miss Juanita Zwei- 
gart, is now Corporal Hargett at Fort 
Hayes near Columbus, Ohio. They 
reside in Columbus where Mrs. Har- 
gett is employed as medical techni- 
cian. 


Attorney D. Bernard Coughlin left 
Maysville in November to assume his 
duties as captain in the Judge Advo- 
cate’s office in Newark, New Jersey. 


Hon. Alvin E. Evans, Dean of the 
University of Kentucky Law School, 
was appointed by the Solicitor Gen- 
eral of the United States to be a mem- 
ber of the committee on resolutions 
for the memorial to Mr. Justice Bran- 
deis. This memorial will be held in 
the Supreme Court Building, Decem- 
ber 21, 1942. The chairman of the 
Committee is Circuit Judge Calvert 
Magruder, of the first circuit. 


Hon. George B. Thampson, of the 
Frankfort Bar, has been commis- 
sioned a full lieutenant in the U. S. 
Naval Reserve and has been assigned 
to the Army and Navy Munitions 
Board, Washington, D. C. 


The law firms of Carroll, Mc- 
Elwain, and Ballantine, and Allen, 
Dinning, and Clarke, both of Louis- 
ville, have been consolidated under 
the firm name of Allen, McElwain, 
Dinning and Clarke. The lawyers in 
this firm are Anthony J. Carroll, 
Lafon Allen, Henry E. McElwain, Jr., 
Thomas A. Ballantine, J. Donald 
Dinning, Oldham Clarke, James M. 
Cuneo, Bertram C. Van Arsdale, and 
W. Palmer Van Arsdale. The con- 
solidation was effective July Ist. 


Hon. Lorenzo K. Wood, of Louis- 
ville, has resigned his position with 
the U. S. Government and has re- 
sumed the practice of law with of- 
fices at 505-511 Louisville Trust 
Building, Louisville. 









The first casualty of the war among 
Kentucky lawyers which has been re- 
ported to the Journal is that of Robert 
H. Smith, of the Glasgow Bar, who 
lost his right leg. Mr. Smith is a 
son of the Journal editor. 


As of October 17th there were 413 
members of the Kentucky Bar Asso- 
ciation serving in the armed forces 
of the United States. 


Hon. Terry L. Hatchett, of Glas- 
gow, a member of the Board of Bar 
Commissioners, is now serving in the 
Army Air Force. 


Hon. Brents Dickinson, County At- 
torney of Barren County, is now 
serving in the Army Air Force. Hon. 
Paul Greer, of Glasgow, has been 
designated to act as County Attorney 
during his absence. 


Private Marcus C. Redwine, Jr., 
now stationed at Fort Thomas, was 
sworn in as a member of the Clark 
County Bar September 24th. He is a 
son of Hon. Marcus C. Redwine, of 
Winchester. 


Charles Lee Hobson, youthful 
Frankfort attorney who represents 
the third generation of a family long 
distinguished in Kentucky law an- 
nals, September 23rd was admitted 
to practice before the State Court of 
Appeals, where his grandfather, the 
late J. P. Hobson, served as a judge 
and commissioner for 26 years. 


Attorney Lloyd Rogers, of Ft. 
Thomas, has moved to Cynthiana 
where he has opened an office in the 
Doctors’ Building on Walnut Street. 


The Lexington Junior Bar Associa- 
tion was addressed by Attorney 
James R. Bush, of Lexington, at the 
monthly dinner-meeting of the asso- 
ciation at the Lafayette Hotel, Sep- 
tember Ist. 


Attorney John Lockhart Davis, of 
Lexington, was married to Miss Eliza- 
beth Jewell, of Lexington, Septem- 
ber 15th. 
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Mr. Oliver Popplewell is serving as 
County Attorney of Casey County 
while County Attorney H. Myer Gar- 
ner serves for the duration in the 
army. 


Attorney Grover C. Thompson, of 
Lexington, read a paper before the 
Insurance Section of the American 
Bar Association at its meeting in Sep- 
tember. His subject was “Double 
Indemnity in Accident Insurance.” 
During the summer Mr. Thompson 
has prepared annotations on Elective 
Indemnity. 


County Attorney Russell O'Neill, 
of Muhlenberg County, has named 
Mr. Alfred C. Ross his assistant to 
serve as County Attorney while he 
serves in the army. 


Hon. James S. Lackey, of the Rich- 
mond Bar, was named federal rent- 
control administrator for Madison 
County, November 12th. 


Hon. James E. Quill has been 
named City Attorney of Park Hills 
to serve during the absence of Marion 
W. Moore, who is in the army. 


County Attorney Russell O'Neill, 
of Muhlenberg County, was the hon- 
oree at a dinner given by the Lions 
Club, of Central City, November 10th, 
upon his induction into the army. 


Mr. Eugene Siler, of the Williams- 
burg bar, is now Lieutenant Siler of 
the U. S. Army and is stationed at 
Ft. Oglethorpe. 


Mr. Herbert K. Moss, Special 
Agent in charge of the Louisville of- 
fice of the F. B. I., 633 Federal 
Building, has requested the Journal 
to give publicity to the fact of the 
need of lawyers in the F. B. I. The 
qualifications briefly are, that the ap- 
plicant must be a citizen of the United 
States ; must be willing to serve in any 
part of the United States or its pos- 
sessions; must be a graduate of an 
accredited law school, an accountant, 


have a fluent knowledge of some 
foreign language or have had exten- 
sive investigative experience; must 
have reached the 23rd birthday but 
not the 36th; must be at least 5 feet 
7 inches tall without shoes; must 
pass the required physical test; must 
be able to operate an automobile. The 
entrance salary is $3,200.00. Any one 
interested should address Mr. Moss. 


In the November term of the Knox 
Circuit Court there was a divorce 
suit brought by Fred Sloan of Cor- 
bin. Before answer day the plaintiff 
was inducted into the army. The wife 
filed an answer and counter-claim 
seeking monthly alimony from the 
soldier. A motion to dismiss the 
counter-claim was filed by plaintiff, in 
passing on this motion the court said, 
“The court is of the opinion, and so 
finds and holds that by reason of Acts 
of Congress in the present emergency, 
that the plaintiff (a soldier in the 
armed forces of the United States) 
cannot be sued by counter-claim or 
otherwise. The counter-claim is now 
therefore dismissed.” 





The Journal regretfully, but duti- 
fully, reports the following deaths in 
the ranks of the association hereto- 
fore unreported: 

Frank M. Drake of Louisville at 
Louisville, September 16th. 

Matthew L. Harbison of Augusta 
at Augusta, September 3rd. 

Nat C. Cureton of Louisville at 
Louisville, September 10th. 

Sylvan B. Horne of Louisville at 
Louisville, October 13th. 

Herbert B. Kensolving, Sr., of 
Shelbyville at Shelbyville, August 
19th. 

N. E. Riddle of Burlington at Cov- 
ington, August 25th. 

Charles F. Exum of Louisville at 
Louisville, September 21st. 

Donald G. McVean of Covington 
at Covington, October 6th. 

W. Allen Kinney of Louisville at 
Louisville, August 20th. 
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PURELY PERSONAL 


The following out of the ordinary 
want ads were gathered by Lochwood 
Bar and are taken from his pamph- 
let, “Purely Personal.” 

In his preface to the pamphlet Mr. 
Bar says, “Times like these stir our 
souls, and rock the very foundations. 
Anything trite and trivial is an of- 
fense to some people; to others, how- 
ever, a smile is a welcome escape from 
the gloom and depression of this 
war.” 


Some of these are old, others of 
more recent birth, but all have the 
virtue of being amusing. 


AN EXQUISITE COW FOR 
SALE! Refinement vividly stamped 
in her face. Eyes expressive of robust 
health. Her back and tail outdo the 
grandeur of ancient Greek archi- 
tecture. Her limbs fashioned with a 
superbness which strikes awe. Soft 
and alluring, her form’is a vehicle 
of quality, worth, and beauty. Her 
personality is hospitable and her 
dreams old-fashioned. Born and 
reared in the romantic meadows of 
Rotherwood. 


WANTED BADLY: One He and 
one She bicycle . . . preferably new 

. which someone bought in a burst 
of enthusiasm . . . but finds now they 
don’t want . . . and will sell at rea- 
sonable price. Pelham. 


FOR SALE WEDDING GOWN 
AND VEIL, white, size 36, cheap, 
also Simmons double bed. 6623 Mer- 


win. 


1 SET OF NEW TIRES, $600—’39 
Studebaker Commander free. 


FOUND: Lady’s purse left in my car 
while parked. Owner can have same 
by describing property and paying for 
this ad. If owner can explain satis- 
factorily to my wife, how purse got 
into car, will pay for ad myself. 





CONFIDENTIALLY: Dirty tricks 
played on anyone. At _ reasonable 
rates. We stab your best friends in 
the back. Leave orders and instruc- 
tions at YMBC. 


WANTED. By smart gal, interesting 
job, hours, location, salary unim- 
portant. 5 years experience in talk- 
ing crotchety people out of their pet 
peeves. 


WANTED BY EX-DEBUTANTE 
a position enabling her to live in the 
style to which she would like to be- 
come accustomed. 


FOR SALE: 15 men’s suits $23.00. 
They won’t last an hour. The Boston 
Store. 


ANYONE FOUND near my chicken 
house at night will be found there the 
next morning. 


POSITIVELY NO MORE BAP- 
TIZING IN MY PASTURE. Twice 
here in the last two months my gate 
was left open. Before I go chasing 
my heifers all over the country again, 
all the sinners can go to purgatory 
with my best wishes. 


COUNTRY MOUSE (female) de- 
sires correspondence with City Rat. 


WANTED: One wealthy wife, by 
young unemployed man of Talla 
hassee, not bad looking, and has had 
experience in Madison. 


BLOODHOUND FOR _ SALE: 
What am I offered for one-year old? 
Beautiful animal, gentle, good watch- 
dog. Will eat anything, and especially 
fond of children. 


GIRL WANTS TO WORK IN A 
MESS. Has been in one before. 


MY WIFE, FANNIE AFEN, hav- 
ing evicted me, I shall no longer be 
responsible for her debts.—John 
Afen. 


WANTED: By a respectable girl her 
passage to New York. Willing to 
take care of children and a good 
sailor. 
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A MONDAY MORNING BREAK- 
FAST—Pitcher of ice water, glass 
tomato juice, two aspirins, cup of 
black coffee—and our sympathy—all 
for 30 cents. Jackson Cafe. 


WANTED: Man to cut weeds in a 
vacant lot. Thus far have tried to hire 
seven men to do the job but no suc- 
cess. Lot is not air-conditioned, just 
naturally hot and dirty. 


WANTED: Salesgirls. Must be re- 
spectable until after Christmas. 


WANTED: The present address of 
Jim Johnson, who deserted his wife 
and baby twenty-one years ago. The 
baby wants to knock “L” out of him. 


The following contract is sent the 
Journal by Judge Charles H. Wilson, 
of Smithland, who vouches for its 
reality. 

“This contract, made and entered 
into this the 25th day of March, 1942, 
by and between J. D. ‘Warmington, 
party of the first part, and Otha 
Lockett, party of the second part, 


“WITNESSETH: That whereas, 
the party of the first part is the owner 
of one turkey gobbler, and party of 
the second part is the owner of one 
turkey hen, and each party desiring 
to raise turkeys, it is agreed between 
said parties that party of first part 
will furnish to party of the second 


part his turkey gobbler for said pur- 
pose until the first day of September, 
1942, at which time said gobbler is 
to be delivered back to the farm of 
C. H. Wilson, from which he will be 
obtained. 

“Party of the second part agrees 
that he will feed and take good care 
of said gobbler and deliver him back 
to the said farm of C. H. Wilson at 
the time above stated, and in addi- 
tion thereto, will deliver at said farm, 
at said time, one-fourth (4%) of all 
turkeys raised, which said turkeys so 
raised shall be delivered to the farm 
of C. H. Wilson. 


“Signed in duplicate, so that each 
party hereto may have a copy, this 
the day and date first above written.” 

Judge Wilson adds that the gobbler 
was returned according to the terms 
of the contract, but the enterprise 
was not very successful, and in fact 
no returns were realized by party of 
first part, party of second part re- 
ported that “the dogs ate all the eggs,” 
therefore it is apparent that party of 
the first part will be compelled to 
look elsewhere for his holiday turkey. 


rr 


The dictation was: 

“And finally he prays for all proper 
relief.” 

The new “steno” made the petition 
read, “And finally he praise for all 
property lease.” 
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